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features reflecting the changing scene of 
insurance law. 
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Insurance Agency Tax Problems — 


Corporate 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


¥ ihe CHANGE from a sole proprietor- 
ship or partnership to the 

form of agency involves many 
tions. There may be many 
such a transformation is 


as ease ot! 


corporate 
considera 
reasons why 
desirable, such 
insulation 
personal liability, credit consideration, con 
tinuity under contingencies, etc. 
Whether such change is advisable, tax-wise, 
must Whether — the 
corporate form of operation is preferable 
from a purely tax-saving approach can be as 
certained only by careful comparison of the tax 
status of the corporate and unincorporated 
form of doing business, and by exploring some 
of the problems which will be created by 


management, from 


various 


also be considered. 


such a change. 


Preliminarily it should be noted that a 
corporation is a taxable entity separate 
and distinct from the stockholders, whereas 
a partnership is not considered a separate 
taxable entity apart from the 
partners. In other words, 
taxed on all profits of the partnership 
whether or not they are distributed, as 
contrasted with stockholders, who are usu 
ally taxed only to the extent of corporate 
distributions in the form of dividends, sala 
commissions. Different 
tax rate schedules also apply to the two 
forms of and the 
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individual 
partners are 


ries, bonuses, or 


doing business, excess 


profits when applicable, has tradi 
tionally been imposed only on corporations, 
not on individuals or a partnership. Under 
schedules (which may be 
subject to legislative change within the next 
year) the breaking point is $32,000 for a 
married person and $16,000 of net income 
for a single person. This is because the 
next individual tax bracket is higher 
than the present 52 per cent corporate rate, 
without regard to the 
of 30 per 
70 per 
differential 


tax, 


existing rate 


rate 


excess profits rate 


cent or the corporate ceiling of 


cent of corporate income. This 


continues as income increases 
since the corporate rate 1s constant, where 
as individual rates go as high as 92 per cent. 

However, it would be a mistake to merely 
look at the arithmetic of the situation in 
whether the corporate torm 1s 


One 


deciding 


preferable must also consider the 


unreasonable  ac- 
cumulation of surplus, state and local cor 


penalty provisions for 


unemployment and_ social 
that some of the 


dissipated in the 


porate taxes, 


taxes, the fact 


would be 


security 
saving event 
of a complete liquidation, ete. 

that after considering all 
and tax factors it 1s 
incorporate. What are 
lateral problems which must be weighed 
prior to actual incorporation? One should 


Assume these 


business decided to 


some of the col- 
consider: 


(1) Whether the 


taxable or tax free. 


transfer of assets 1s 


(2) Whether the transfer should be made 
by the partners in their individual capacity. 
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Whether all 


should be transferred. 
(4) 


continued, at least temporarily, for 


(3) assets or only a 


part 
Whether the partnership should be 
various 
reasons 

The transforming of the partnership or 
sole proprietorship into a corporation, or 


the the first 
instance more individuals, can 


creation of a corporation in 


by two or 
ordinarily be occomplished tax free by com 
plying with Section 112 (b) (5) of the 
Internal Revenue Code i 
that the 
partnership or partners own at least 80 per 
the stock and of all 
classes of stock of the cor 
the stock of 
issued, must 


To comply, it is 


sole proprietorship or 


necessary ] 


cent of outstanding 
the othe1 
poration; 
term 
represent 
In 
must 


new 


and each, Oo! long 


securities substantially 
an equivalent in assets, including 
other the s¢ 


be 


as 


curities re 
the 


cash 


cash words, 


ceived substantially in same 


proportion the assets and ex- 


Since capital is usually not too 


the 
should 


changed 


important in operation of! msurance 


be 


corpo! 


an 


agency, care exercised in so 


assets ate securities 


for 
is no needless creation of 
the 


exchanging 
so that 
liability at 


there tax 


time of incorporation 


For example, assume A and B initially 
contributed $20,000 each to 
but the 
agreement A receives 75 per cent of 
In 


assured of a 


a partnership, 
partnership 
the 
this 
tax 


under terms of the 


B receives 25 cent 
to be 


free incorporation, stock would have to be 


profits and per 


situation, in order 
distributed equally to each 
to the 


partner Con 


intention, each would be shar 
the 


and 


trary 


ing equally in corporate profits in 


To 


atter 


excess of salaries other expenses 
offset that 
the incorporation B transferred part of 
stock to A so that A held 75 per 
the stock held only 25 per 
In one case it was decided that this transfer 
did not the tax the 
incorporation The « probably a 
precedent, the 
tree, 


this objection, suppose 
his 
cent ot! 
and B cent 


destroy free nature of 
ase is 

however, 
that it 
whereas the taxpayer wanted a taxable loss 
the 


Way ina ¢ 


dangerous since 


Commissioner argued was tax 


Perhaps Commissioner 
would argue the other 
ing The better 
to have the percentage of profits differential 


recognized 
involy 


ase 


gain procedure would be 


adjusted through a _ profit-sharing 


agrec 
ment rather than to adjust the stock as be- 


tween the partners 


Effect of Good Will Value 


The Treasury has recently asserted that 


the incorporation of a partnership where 


Report to the Reader 


| 


“Most of remember when it 
took two separate policies issued by 
to 


our 


us Can 


two separate companies in order 
Model T, or even 
fire, theft, P. L. 
says John C. Williams, whose 
begins at 599. After a 


tremendous amount of thought by the 


cover our 
Model A, 
rene. 


article 


for and 


page 
best brains and pressure from the in- 


legal 
insurance 


certain 
of 
conditions 


Surance commissioners, 
the 
modern 

This 
discussion, 
pinpointed look at 
custody 
a 


must 


to 


barriers writing 


to meet were 
not a 
but a 
the 


control.” 


cleared away article is 


general however, 
carefully ex- 


clusion “care, and 


be keyed to 
Rate regulation and 
put 
annual basis so as to adjust income 
each year yardstick 
of fixed reasonable margin of profit. 
title 


else, 


Rate regulation 


future business 


rate revision cannot be on an 


to a Procrustean 


This applies more in the insur- 
held 
Fairfax leary, Jr 

a 
the 
approach in 


ance than anywhere 


Mr 


Says 


(Page 613.) 


What will be 
the fault 
casualty 


public reaction to 
determining 
According to 
the 
swer to this provocative question has 


compensation ¢ 


Professor Frederick Lewis, an 
a great deal to do with the public’s 
attitude the 


tession msurance 


toward law, legal 
the 
You will want t 
(Page 


pro 
and industry 
read “The Casualty 
Claimant.” 620.) 
lf you h diamond bracelet 
(properly covered tor theft and bur- 
glary) that 200 dia 
monds and you ask a jeweler to take 
the make a 


set of earrings and a few other pieces 


ave a 


contains nearly 


some of diamonds and 


ot jewelry, you then have no bracelet 
but Which 
unscheduled personal prop- 
the unscheduled 
loss of the 
An interesting 
you the 


176 unmounted diamonds 
clause the 
erty of jewelry 


covers unmounted dia 
monds ? 


650 


case, at page 


gives answer 


the 
One is the liqui- 
dation of the partnership, and the second 
tax-free incorporation under Section 
112 (b) (5) of the Internal Revenue Code. 
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stock is issued directly to partners is 


actually two transactions 


is a 





This situation could involve the partners 
in future tax problems with respect to the 
basis of the assets exchanged for the stock, 
particularly where good will is involved. 
In other words, the basis of physical assets 
would be reduced by the amount attributed 
That 
this theory will be successful is doubtful, in 
my opinion, but 


to the good will of the partnership. 


a possible solution to its 
potential application would be to initially 
issue the stock to the partnership for its 
transfer the 
the individual partners through a complete 


assets and thereafter stock to 


partnership liquidation. 


Before incorporation consideration should 
be given to the method of accounting em- 
ployed by the expiring business. If the 
partnership is on the accrual basis of ac- 
counting, it is usually advisable to keep 
the partnership alive if there are any con 
tingent liabilities outstanding Incurred 
liabilities may be assumed and deducted by 
the corporation, but if the corporation ulti 
mately obligations they 
must be with the that 
neither the partnership nor the corporation 
has the deduction No 
doubt should be 
to discharge obligations 


on the 


pays contingent 


capitalized, result 
benefit of a tax 
sufficient 
such 


basis, 


retained 
Similarly, 
liabilities should be 
paid off first in order to preserve the de- 
duction, rather than be forced to capitalize 
if paid by the corporation 
a current deduction is usually 
ficial than a future 
in mind, also, that 


assets 
cash 
In other words, 


bene 


Ke ep 


more 
capitalization 
accrued 
penses not discharged by 
2% months after 


corporate ex 
within 
the corporation’s taxable 
may not be deducted when the 
tor-recipient is on the 
the accrual, method of 


The timing of the 
is also important. 
true in recent 
back system. 


payment 


credi 
than 


yeal 
rather 
accounting 


cash, 


actual incorporation 
This has been especially 
view of the carry 
For example, assume a profit 


able year followed by a loss during the first 


years in 


six months with anticipated profits during 
the balance of the year. It may be advan 
tageous to incorporate as of June 30, which 
enables the partners to utilize the 
recouping back taxes paid by them as in 
dividual taxpayers. 


profits are 


loss in 


continued 
with no current 
losses, it is often beneficial to incorporate 
during the than at the end 
of the year so as to divide income among 
more 


Or, even it 
anticipated 


year rather 


taxpayers. Such a change will also 
normally reduce the corporate income tax 


for its first fiscal year 
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Corporate Distributions 
Are Taxable Profit 


Another problem that must be 
the outset is the proposition that once hav- 


faced at 


ing distributed money or property to a 
exchange for stock, it is 
extremely difficult to get it back 


This problem is acute only 


corporation in 
without 
paying a tax 
in the large 


agency operations. It is not 


uncommon for a businessman to try to 
recoup his investment before he considers 
that he has made a profit, but the tax laws 
specify that all corporate distributions are 
considered taxable profits to the extent ot 
earnings, and it is not possible to avoid this 
result by designating a distribution as being 


paid out of contributed surplus or capital. 


Nor is it possible, with limited exception, 
funds through a pro 


rata redemption of stock since the tax law 


to reacquire capital 


treats such a redemption as essentially equi 
extent Of a¢ 
time, 


dividend to the 
At the 


the capital investment 


valent to a 
cumulated 
the only 


earnings. present 


sure Way 


can be recouped without regular income 


tax liability is by a complete or bona fide 


partial liquidation of the 


corporation, in 
which event the transaction is treated as a 
exchange on the part of the 


holder, who thus becomes entitled to capital 


sale or stock 


gain or loss treatment. 


The step of actual incorporation, that 1s, 


the transfer of funds or other assets to 


the corporation in exchange for stock, has 


now been reached. In the case of smaller 


agencies, this problem is secondary since 
capital is not a vital factor in the average 
insurance agency. However, in the large 
having numerous 
should be 


funds to the 


agencies partners, con 


sideration given to the method 


of advancing corporation, 
whether as capital or as loans. Because ot 
the rather obvious tax advantage of lending 
than 


developed in 


to rather investing in a corporation, 


there has recent years a 
tendency 


held corporation by issuing a minimum ot 


to undercapitalize a new closely 


stock and then lending additional sums to 


the corporation, or, at the outset, 


both This 


popularly known as a “thin” incorporation 


issuing 


stocks and bends process 1s 


Its advantages are threefold 


(1) Interest, payable on the obligations of 
the corporation although taxable the same 
stock 


by the corpo 


hands of the 
holder-creditor, is deductible 


as dividends in the 


ration. Under existing law dividends are 
is always more advan 


(Continued on page 653) 
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States Revise Financial 
Responsibility Laws 


Larger automobile liability insurance poli 
will be 
as the result of action taken by legislatures 
in 1953 to increase the 


cies written in at least six states 


minimum limits ot 


financial responsibility required of motor 


ists. Those states which boosted 


proot 
requirements include Maine, Maryland, Min 
nesota, Missouri, Vermont and Wisconsin 
South Dakota enacted its first financial re 
sponsibility Other while not 


increasing the amount of claims which driv 


law. states, 
ers involved in accidents must be prepared 
to meet, took measures to make their laws 
more stringent 


State by 
legislation relating to financial responsibility: 


state, here is a 


financial 
unitorm 
Motorists involved in 
injury, property 
damage in excess of $100 result will be sub 


Arkansas added support to its 
responsibility law in line with the 
motor vehicle code 
accidents where death or 
ject to suspension of their drivers’ licenses 
able to 
demonstrate proof of financial responsibility 
of $5,000 for injury or death to any one pet 
son, $10,000 for injuries or 
one accident and $1,000 for property dam 
age, Act 347, Acts 1953, H. B. 349, approved 
March 28, 1953, effective June 11, 1953 


and registration unless they are 


deaths in any 


The Iowa legislature has instituted the 
requirement that purchasers of automobiles 
on installment contracts must be informed 
when the installment charges do not include 
premiums for financial liability 
on the car. The lowa law 


ment of 


insurance 
requires a state 
to be printed on the 
contract and signed by the purchaser, H. B 
28, approved April 23, 1953, effective July 4, 
1953. 


notification 


What the Legislators Are Doing 


survey of the 


Maine has raised the 
ments under its financial responsibility law 
from $5,000 to $10,000 for injuries resulting 


person, from $10,000 to $20,000 for 


Intinimum require 


to one 
injuries to more than one person in any one 
$1,000 to $5,000 for 
personal property ‘damages, S. B. 460, ap 
March 31, 1953, \ugust 


accicde nt, and trom 


proved effective 
10, 1953 


Maryland motorists involved in accidents 
death o1 


ene 
in excess OF 3/5 


causing injury, property damage 


now face withdrawal ol 
their driving privileges unless they evidence 
proof of financial responsibility of $10,000 
for single death, $20,000 for 


death in any one accident 


injuries or 
injury of and 


$5,000 for property damage. The old proof 
limits were 5/10/1, Chapter 582, Laws 1953, 
Be April 27, 1953, effective 


4, approved 
June 1, 1953 


Minnesota legislators, like those in Maine 
and Maryland, raised the proof of financial 
responsibility required for personal injury 
and death to $10,000 for one person and to 
$20,000 for any one The 
limit for property damage, however, 
raised only to $2,000, Chapter 660, 
1953, H. B. 21, approved April 23, 
effective April 24, 1953 


accident proof 
was 
Laws 


1953, 


Missouri drivers are 


new 


subject to a 
responsibility 
previously 


now 
security-type financial 


Whereas 


threatened with 


law. drivers were 


revocation ol! registration 
a judgment had been 


them, they 


and license only when 
face this 
penalty shortly after the accident in which 
they are 


returned against now 


evidence 
an ability to meet the financial responsibility 
requirements 


involved if they cannot 
The former proof limits for 
personal liability injury and death of $5,000 


for one person and $10,000 for any one 
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accident were retained; but the property 
damage liability was raised from $1,000 to 
$2,000, H. B. 19, approved May 26, 1953, 


effective August 29, 1953. 


A resolution has been adopted in Nebraska 
which provides for the inclusion of a printed 
form on accident report sheets which could 
be signed by insurance agents as evidence 
of insurance so as to prevent the suspension 
provisions of the financial responsibility law 
from taking effect, L. Res. 39, adopted June 
5, 1953 Another development in Nebraska 
is the increase to $100 of the amount of 
property damages which must be sustained 
in an accident before a report must be filed, 
L. B. 537, approved May 8&8, 1953, effective 
September 14, 1953 


While New Hampshire legislators mad 
no changes in their 
laws, they 
to make a 


financial responsibility 


created a five-man commission 


study of automobile insuranes 


laws of other states, specifically requiring 


a study ot merit rating, demerit rating, com 
pulsory insurance,and unsatisfied judgment 
funds, H. J. R. 25, approved April 17, 1953 

A stronget was inserted in the 
North Carolina financial responsibility act 
It calls for the suspension of driving privi 
involved in 
to demonstrate their ability 
to mect claims up to $5,000 for injuries to 
person, and $1,000 property 


provision 


leges of motorists accidents 


who are unable 


more than one 
damage Previously, suspension of driving 
privileges followed only judgment 
The new act 
person to appeal to the courts on whether 
he was at While his 
appeal is pending, his driving privileges can 
not be suspended, S. B. 105, ratified April 
30, 1953, effective January ;. 1954 


alter a 


was unsatisfied allows a 


fault in an accident 


Similar to the Iowa measure, previously 


a new law in North Dakota re- 


installment 


discussed 


quires purchasers of automo 


biles to be notified when their payments do 
North 
the installment con 
stamped or imprinted 
notice that bodily injury and property dam 


not provide liability insurance. The 
Dakota law 
tract to be 


requires 


with a 


age liability coverage are not provided, H 
B. 659, approved March 5, 1953, effective 
July 1, 1953 


An Oregon measure amends the new re 
vised statutes, specifying the following mini 
mum liability insurance coverage for motor 
carriers: bodily injury liability for one per 
son, $10,000; for more than one person in 


any one accident, $20,000; and property 
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laws 
effective 


damage liability, $10,000, Chapter 582, 
1953, H. B. 683, approved May 7, 
July 21, 1953. 


South Dakota drivers, for the first time, 
are subject to a financial responsibility law. 
The new act establishes proof limits of 
$5,000 for injury to one person, $10,000 for 
injuries to more 


an one person in 


th any 
and $2,000 for property dam- 


one accident 
license will 
follow only after default on an accident 
judgment, however, S. B. 32, approved 
March 14, 1953, effective January 1, 1954. 


age Suspension of a driver’s 


Utah has amended its financial responsi 
bility law Injured submit 
reports on the extent of injury or property 
damage within 50 accident 
before the require a se 
curity 


persons must 


days after an 
commission may 


filed 


requirement oft 


Drivers are 
filing 


deposit to be 
released from. the 
evidence of financial responsibility on behalf 
of then children injured 
in accidents in were 


When 


volved in accidents, 


spouses or minor 


they involved. 


vehicles are in- 


which 
employee-driven 
the suspension provisions 
apply to the registration of all the employ 
otherwise cov 


er’s vehicles not insured or 


ered and to the registration and license of 


the driver Drivers of governmental ve 


hicles are exempted from the security and 
Payments made by 
insured 


provi 


suspension provisions 


insurance companies relieve their 


from the security and suspension 


sions; however, the person to whom the 


payment is made is relieved from the se 
curity and suspension provisions in respect 
to any claim for bodily injury by the person 
on whose behalf the payment made, 
H. B. 123, approved March 12, 1953, effec 


tive May 13, 1953 


Was 


Vermont’s limits for financial 
responsibility have been upped from $5,000 
to $10,000 for injury or death to one person, 
from $10,000 to $20,000 for injuries or 
deaths in any one accident, and from $1,000 


to $2,000 for property damage. The changes 


minimum 


written and re- 
1953, S. B. 77, ap 


are effective for 
newed after October 1, 
proved June 3, 1953 


- , 
POLICIES 


Wisconsin is the final state where finan 
cial responsibility requirements were raised. 
Here the legislature doubled the require- 
ments for bodily injury or death to $10,000 
for one person and $20,000 for one accident, 
and raised the property damage limit from 
$1,000 to $5,000, Chapter 339, Laws 1953, 
S. B. 47, approved June 25, 1953, effective 
July 3, 1953 
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Care, Custody and Control— 


A Vexatious Property Damage Liability Exclusion 


By JOHN C. WILLIAMS 


This paper and those follow- 
ing were presented at the 
Thirteenth Annual Convention 
of the Federation of Insurance 
Counsel on August 19-21, 1953 


N MOST of the standard public liability 
policies in use today in the United States 
there is an 


exclusion with 


property damage 


respect to the 
coverage which eliminates 
coverage for damage to property belonging 
to the insured and to property which is in 
his “care, custody or 


slight 


There are 
wording of the 
exclusion in various types of policies, but 


control.” 
differences in the 


they all mean substantially the same thing. 
In the property 
the owners’, 
liability 
lows: 

destruction (a) of 


damage endorsement to 
landlords’ and tenants’ public 
policy reads as fol 


injury to or 


the exclusion 
does not coves 
property owned, leased, 
occupied, used by, or in the 
or control of the insured . xen 
standard automobile 
applies “to 
property 


care, custody, 


policy the exclusion 
destruction of 
owned by, rented to, 


myury to of 
in charge of 
or transported by the insured . 7 ii ae 
automobile poli Vv in use about 30 years ago 
the insuring covered 


« laus¢ “damage 


to property of every description (excluding 


1Appleman, Automobile Liability Insurance 
(Callaghan & Company, Chicago (1938)), p. 200 


Federation of Insurance Counsel Convention 


property of the Assured 


in the custody of the 
erty 


and/or property 
Assured and/or prop 
Assured 
property carried in or upon any 
of the 
mobile in the custody of the 
They all mean about the 
exclude 


and/or 
Automobile 
upon any Auto 
Assured).” 
thing—they 
hability on the 
part of the assured for damage he might do 
to property in his 
trol.” 


Why is there 


rented ot leased by 


Assured, or in o1 


Sallic 
coverage for legal 


“care, custody or con 
W here 
object? 
What 
Why 


courts not agree on what it means? 


such an exclusion? 
did it from? What is its 
Who is affected by it 


justification is there for 


come 


and how? 
its existence? 


do our 


\n answer to these questions—even a 


partial answer to them 


might go a long 
toward eliminating in the future what 


sometimes 


Way 
seems to be chaotic confusion 
in the results reported to date of considera 
tion of this exclusion by the courts of out 


land. 


Speaking of this exclusion as it appeared 
in the automobile liability policy 15 or 20 
years ago before the courts had often been 
called upon to construe it, our 
known past president, the Hon 


Appleman, had this to say 


ne his 


property 


well 


Alan 


own 
John 


exclusion clearly 


only to 
There is en 


applic Ss 


damage coverages 





Mr. Williams is a partner in the law firm of 
Fulbright, Crooker, Freeman & Bates, Houston, 
Texas. He gratefully acknowledges the assist- 
ance given him by friends and clients in the 
insurance business in accumulating the his- 
torical and other data relied upon herein. 


tirely 
ment 


too much danger of the human ele 
into the proper 
of losses which, except for this exclusion, 
would The 
to escape payment of a loss person 
ally would lead the policyholder to estab 
lish a certain situation, not in fact existent, 


entering settlement 


otherwise be covered. natural 


desire 


color the facts in order 
While thousands 


of minor property damage cases have been 


or to exaggerate or 
to have the loss covered. 


presented to insurance companies on which 
payment has been declined, no policyholde: 
seems to have questioned the reasonableness 
of this exclusion seriously enough to have 
taken the matter to any higher We 
must, therefore, take the ordinary and sensi 


court 


ble construction of the language as entirely 
controlling 


“Property owned by the insured and dam 
aged by him personally could never form 
a proper basis of a claim as he could not, 
of course, be plaintiff and defendant in the 
same action If the 
operated. by another person, however, with 
the insured’s 


automobile is being 


permission and the insured’s 
property is damaged by such operator then 
this section comes into particular force and 
Such damages are not covered 
under the policy by reason of this exclu 
sion, fully justified by public policy, for the 


reasons set out in the first paragraph.” 


operation 


Why has the “ordinary and sensible con 
the exclusion 
not been controlling as frequently as Mr 
Appleman envisioned that it would be? 


struction of the language” of 


In view of the fact that the Hon. Sidney 
L.. Weinstock recently and 
discussed the tajority of the decisions of 
our courts, up to the early part of 1952, 
dealing with this exclusion,’ it is doubtful 
whether a re-examination of them at this 
time would be particularly worth while 


has collected 


? Weinstock, ‘‘Care, Custody or Control,’’ Pro- 
ceedings of Section of Insurance Law, American 
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that 
be of at 
value as a reference, by adding hereto as an 
appendage (Appendix A) what is believed 
to be a list of all of the pertinent reported 
cases in the United States to date. Instead 
of discussing the decisions, 
that if devoted 
to analyzing the and its back- 
ground from as broad a standpoint as pos- 
sible, we might well get the 
some of our questions 


We will content ourselves in 


in order that 


respect, 


this may least some 


various court 
efforts 
situation 


it seems our were 


answers to 


One thought which must be kept in mind 
is this: Although there has been a marked 
during the century 
to consider the insurance industry in a light 
similar to that of a public utility and to 
think of insurance generally on a sort of 
fact remains that 
except for some governmentally regulated 
phases of it, the entering into contracts of 


tendency last quarter 


“socialized” basis, the 


insurance is the same in many respects as 
the entering into all 
tractual obligations. In 


other types of con 


most instances 
insurance companies are just as free as are 
you and I to decide to what contracts and 
what types of contracts they will become 
a party. The considerations which 
affect the determination by you and me to 


same 


enter into any contractual obligation, affect 
an insurance company. 

What are a few of those considerations? 
Would you, as a businessman, make a prac- 
tice of entering into contracts under which 
you would consistently lose money? Would you 
contract to do something about which 
you little or Would you 
agree to guarantee that no matter how 
poorly I prepared a lawsuit for trial, I 
would win it? Would you let me buy a 
Lincoln from the price of a 
Ford? Obviously not, and neither will 
an insurance company. 


knew nothing ? 


new you or 


new 


Bar Association (1952), reprinted in The Insur- 
ance Law Journal, December, 1952, p. 824. 
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back, however, to exclusion 
picture behind it, 
moment the 
ment of imsurance 


its 


To get 
and the 
for a 


our 
let us 
ot the develop 


consider 
history 
An 


its progress, particularly 


understanding of 
origin and of 
in this country, should aid us in solving the 


problem before us. 


The perils of shipment on the ancient seas 
sired insurance in a indemnity 
known as which 
the jettison of cargo under certain circum 
stances to save the ship. Those same mari- 
time dangers and nurtured it 
through the and respondentia 
bond phase at the beginning of the Christian 
era, through the first true marine policies 
devised about 1182, and on down to the present 
“all risk” 


attributed to marine insurance 


form ot 


general average, covered 


fostered 
bottomry 


concept of coverage generally 
Under the gen 
contracts, all who were finan 
the 


contributed 


eral average 
cially ship and 
cargo the 
value of the cargo jettisoned for the safety 
The bottomry and 
respondentia bonds were issued by bankers 


interested in voyage 


interests toward 
of the common venture 


who loaned money on ships (bottomry) and 
The 
payable only upon safe arrival of the ship 
and and 
loss equalling or 


cargoes (respondentia) loan was re 
was extinguished 
the 


‘The early marine insurance poll 


its cargo, upon 


exceeding amount ot 
the loan 
cies, like our present ones, were issued by 
underwriters, the 
the the 
to speak, from the shoulders of an individual 
the 
the 


insurance 


tor a tee, on theory of 


spreading risk “across board,” so 


undertaking risk to those ot a larget 


segment of maritime industry The 


marin¢ concept has, since its be 


ginning, been based on the theory of insur 


ing against all the perils of the sea. However, 


as the early underwriters prepared their 


policies they began to specify therein, prob 
ably because of questions raised by prospec 
tive assureds, various kinds of hazards 
against which coverage was specifically pro- 
vided. They, like our modern marine un- 


nevertheless added a catch-all 
all 


mischance 


derwriters, 


clause covering other perils of the sea 


“happening by and not by in 
tention or through carelessness on the part 
of the merchant with respect to procuring 
and packing his goods, and on the part of 
the 


his 


the shipowner with respect to proper 


stowage of goods entrusted to care.’ 


In the marine insurance field, then, we 
find that for many centuries there has been 


available insurance which would cover the 


~ 3 William D. Winter, The Multiple Line Con- 
cept, reprinted by Atlantic Mutual Insurance 
Company, New York (1953) 


Federation of Insurance Counsel Convention 


damage to or loss of others 
entrusted to the 
ot the shipowner Where did 
modern-day American policies? A 


further look at history helps. 


property ot 
and 
we 


care, custody control 
lose it 


in our 


While marine insurance developed over a 
period of many centuries, it was, up until about 
300 years ago, about the only form of insur- 
ance on the market. The great London fire 
ot 1666 brought about the issuing of policies 
to insure fixed property on land against the 
peril of fire. In England, dominated as it 
has been throughout its existence by mari- 
time trade, the comprehensive or “all risk” 
theory of marine insurance has permeated 
all other fields of insurance. 


American Insurance Concept 


Whether the over-all belligerency on the 
part of American 
ward England and anything | 


our early foretathers to 


sritish caused 
it, or the fact that our young nation was not 
one whose every necessity revolved around 
maritime trade the development 
in this country of insurance thinking is not 
but the both the be 
ginning and the development of insurances 
thinking and legislation in the United States 
up until about the last 


“specific peril” line 


influenced 


cleat whatever cause 


decade has been 


along the 
It is 
insurance 


the first 
America 


that 
organized in 
Pennsylvania. It 
Philadelphia Contributionship for 


generally understood 
company 
was the 
the In 
Fire It 


insuring 


was organized in 


surance of Houses from Loss by 
only 
with types 
As an interesting high light 
on the development of exclusions in policies, 
first 1781, a 
quarter century alter its organization, made 
the applicable to 


polic Ics: 


wrote a very limited policy 


brick or stone buildings certain 


of occupancies. 


this American company in 


following exclusion 


‘ 
iS 


" having a tree or 


shall be 


any 


houses 
before them 
That if 
having a house 


no trees 
insured or 
future 
insured shall plant a tree 
the street, if not 
months the time of 
benefit of the 


planted 
reinsured, person in 
or trees before it in 
moved in three 
planting he shall 
insurance.’ 


re- 
from 
forfeit the 

It is also interesting to note that it was 
not “the insurance company” which promul- 
gated this exclusion, but rather the policy- 
holders themselves at a 


general meeting 


another 


been set, com- 


The pattern having 





which would 
but for an addi 
tional premium over that charged the as- 
sured 


pany was organized insure 


houses having shade trees 


whose house basked completely in 
the sun, 


From that inauspicious start the Ameri 
can insurance concept gradually developed 
Fire was originally the principal 
commonly faced by property owners As 


hazard 
new hazards became sufficiently common 
or universal to the property-owning public, 
policies insuring specifically against them 
appeared on the market. Frequently they 
appeared as a result of the organization of 
insurance Burglary 


some new 


and the breakage of glass were among the 


company. 


hazards against 


within the 


most prominent of the 
which policies were developed 
next 100 years, However, the established 
fire insurance companies were not interested 
in either of these types of coverage, and casu- 


alty companies were the ones offering them. 


their charters frequently pe: 
companies 


Although 
mitted most of the 
organized in the northeastern states to write 
fire, casualty, marine and life insurance, 
rarely did they write more than one line 
This was not true of a number of multiple 
other states 


insurance 


line companies organized in 
Then came one of the real turning points 
in the development of insurance thinking in 
the United States. About the turn of the 
last century the Legislature of the State of 
New York Paragraphs 3 and 4, 
Section 42 of the Insurance Law of the 
State of New York. This bit of legislation 
has become known to the insurance fra 
ternity as the “Appleton Rule.” This statute 
forced every company desiring to do busi 
ness in New York to relinquish from its 
charter all rights to do any type of busi 
ness except those specific types it could do 
if chartered in New York, there 
was so much seemingly desirable business 
to be had in New York, practically all com 
where chartered, made 
Thereafter 
America, to 
would 


passed 


Since 


panies, no matter 
the necessary changes. 
companies in 


business it 


each ot 
the insurance 
gether with the 
dropped, for ail practical purposes, into one 
slots: (1) life (including an 
accident), (2) fire (and 
coverage), 


write, 


of four main 
health and 
other types of direct 
(3) casualty (including, however, the bur- 


nuity, 
property 


glary and plate-glass coverage which the 
fire companies had been loathe to write) 
and (4) 
ance (more will be said about them later). 


marine and transportation insur 


Things went along relatively smoothly 


for the next 
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20 or 25 years. The fire in 


surance underwriters became quite skillful 
in fixing premium rates on frame houses, 
outhouses, smoke houses and barns. They 
spread out within their limited “first-party 
loss” field and further developed the sep- 
such hazards as 
windstorm, tornado, lightning, hail and ex 
plosion. The casualty limited 
as they were to such, timidly explored the 
field of “third-party 


already existing 


arate coverages against 


companies, 


plus the few 
which they 
had invaded the field of “first-party losses.” 
They 


losses,” 
instances in 
arranged their automobile liability 
policies so the more thrifty assured could 
have the benefit of a reduction in premium 
rate if he had properly attached to his car 
either a bumper, or both. 
The bumpers, however, had to have been 
approved by the Underwriters Laboratory, 
and he had to warrant that he would keep 
them properly attached during the balance 
of the policy period. The limit of liability 
for property damage was always printed in 
as a part of the printed form—$1,000, then 
later, $5,000. 


iront or rear 


The life underwriters stayed in their own 
backyard and the marine underwriters went 
on insuring with cargoes and 
inland marine coverages 
which fall into the present-day category of 
transportation or floater policies. A gener- 
ation of underwriters was bred, born, raised 

and died “four-slot era.” 
Each became proficient in his own way in 


boats their 


handled a few 


during this 
his own field and had but a passing knowl- 
edge of the other three fields Into each 
field was built its own traditions, its own 
habits and thinking and—it might be added 
—its own policy forms. 


Then came the Machine Age 


With it came the automobile, the oil well, 
the telephone, the light and 
mercial power, the radio, the 
airplane and, finally, television; and with it 
came a complete revolution in business and 
manufacturing True, a lot of 
these changes—in fact, most of them 


electric com 


electrical 


processes 
were 
developing during the middle and last half 
of the “four-slot era,” but about all that 
did was to baftie these four types ol under 
writers. Hazards which definitely dropped 
into one of those four slots were appearing 
on the with increasing 
rapidity. The underwriters in each of the 
four fields were thinking up and providing 


insurance horizon 


new forms of “specific peril’ coverage in 
each field as fast as accumulating experi 
basis therefor From 
the standpoint of the underwriters, business 


generally and the man on the street, how- 
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ever, the real headaches were arising trom 


the overlapping and crisscrossing of the 


insurance needs of a suddenly complex 
civilization into, out of and across the four 
slots without any regard for even the ex- 
istence of the “ Appleton Rule.” In 
while history will show there was a sound 
foundation for, and a definite need of, the 
“Appleton Rule,” it had served its purpose 
and had Yet, there it 


stood—“the law of the land.” 


short, 


become outmoded. 


took 


two separate policies issued by two separate 


Most of us can remember when it 
companies in order to cover our Model T, 
or even our Model A, for fire, theft, bodily 
injury liability (P. L.) and property dam- 
age (P. D.). 
both policies, for convenience, on one long 
paper. ‘That 
insurance fraternity tried to bridge the gap 


Finally, they began printing 


sheet of was one way the 


between “slots.” Other efforts were myriad. 
Sut try 


many obvious gaps in coverage which could 


as they did, there were necessarily 
There was some overlap 

‘J here 
gaps which did not 
until after the had 

red-faced agent had tried to ex 
the policy could 
not be written to cover that particular loss. 


not be bridged. 


ping of coverage were also many 
not-so-obvious 
to light 


and 


come 
loss occurred 


SOTTL 


plain to the assured why 


Finally, in June, 1933‘—as a result of a 


by many ol 


tremendous amount of thought 1 
the best America, both in and 


out of the insurance fraternity, and quite a 


brains ith 


bit of clamoring by some possessed ot good 


brains and some who probably weren't 


the insurance commissioners of the various 
states of the Union finally “started the ball 

deadlock 
convention 
commissioners of the United 
Joint Com 
Complaint 


rolling” to break the legalistic 
This 
of insurance 
States that 
mittee of 
Consisting of 


Fire, Marine 


was ten years 


was done at the national 


year by appointing a 
Interpretation and 
Senior Representatives of 


and Casualty Insurers. It 


later when, again at then 
national convention, the insurance commis- 
sioners appointed another committee which, 


after lengthy public hearings, promulgated 


a reasonably workablé formula which per- 
mitted 


three ‘“slots’—fire, 
marine and casualty By 1946 most states, 


Y ork, had 


laws to permit the three types of companies 


overlapping of 


including New amended thet 


to, in most instances, write all three types 


of insurance In an address in January 
of this year at a program of the Insurance 


Department of the State of New York, the 


*Ocean and Inland Marine Insurance 1952-53, 
Marine Office of America 


Federation of Insurance Counsel Convention 


Hon, William D. Winter describes the pic- 
ture in this fashion 


“The simplest part of the whole program 
accomplished when the laws of the 
various states were changed to permit mul- 
tiple underwriting. The difficult part 
is to graft on to the insurance business in 
the United States, which has grown up on 
the philosophy of compartmented insur- 
ance, a new concept which cuts across the 
whole field of the business, involving as it 


assureds, the 


was 


line 


does the companies, the 
agents, the rating bureaus, and the insurance 
departments, with the Federal Government 
in the offing keeping a watchful eye on how 


” 6 
6 


the business is developing 


Differences Between First-Party and 
Third-Party Coverages 


Now, look at funda- 
mental differences in concept and thinking 


mi 


between the insuring of “first-party losses 


let’s some of the 


the field of development of the fire com- 
and that of “third-party 
the field of the casualty insurer. 
first-party 


panies losses” — 
Basically, 
coverage is bottomed upon the 
the dollars-and-cents value 
of specific property which is subject to a 
particular hazard or hazards of loss, and for 
a premium, 
in such 


ascertaining ol 


to insure the interest 
property of the insured 
such matter 
The premium 
rate is determined principally by two fac- 
tors: (1) the chance of occurrence of the 
and (2) the value of the property 
involved—or, “so much per $100 of value.” 
Conversely, the “third-party 
fundamentally of insuring 
insured (and nowadays usually 
certain others in privity with him) against 
from no matter (fire, 
explosion, etc.) which arise, not as the 
result of any cause, but as a result of acci- 
dent—the 
gence- 


agreeing 
named 
hazards, no 


against specified 


what their cause may be 


loss 


coverage of 
losses” consists 
a named 
losses 


what hazard 


care—negli- 
for which the law imposes upon the 
duty to respond in damages. 
In other words, it is against tort 
liability For the 
purpose of distinguishing between this type 
of legal liability and other types, such as 


failure to use due 
assured the 
insuring 
accident 


arising trom 


that created by contract (for the enforce- 
ment of which the course, 
be resorted to), or even other tort liability, 
that for libel or (which 
do not arise as a result of an accident), 


courts can, of 


such as slander 


it will be referred to hereinafter as “‘com- 


°’ Work cited at footnote 3 





law” liability. We will use the phrase 
liability to tort 
liability arising through accident even though 


mon 
“common law” cover this 
Statutory and case-made law has broadened 
the original common law of this 
phase of tort law. The premium rate is 
based, not upon the value of any particular 
property involved, but upon the odds of an 
occurring and dete: 
mining there is legal liability on 
the part of the insured, For example, the 
fire company insures my $3,000 automobile 
against loss, no matter what its origin may 
be, caused by the specified hazards of fire 
and collision, The casualty company insures 


concept 


accident of a court 


therefor 


me against the loss I will be called upon to 
pay if, through my negligent operation of 
that car, an accident occurs which results 
in damage to another person’s car, It 
make no difference whether the damage re 
sults from fire, the dents and breakage of a 


will 


collision, the acid from the battery eating 
the car’s upholstery or, if the car is bumped 
into a river, the water causing deterioration to 
the engine’s internal parts. In fixing its pre 
mium rate, the casualty company does not 
care whether it is a $100 “jalopy” or a new 
$6,000 Cadillac with which I collided. The 
premium rate, unlike the premium on the 
insuring of a first-party loss, is not tied 
directly into the value of any specific prop 
erty. Bear in mind that we have in this 
country 100 to 150 years of separate devel- 
opment and separate thinking in each of 
these two lines. Now, where does property 
others which might in my 
custody or control” fit into this develop 
mental picture? Thinking in terms of first 
party and third-party losses, into which, if 
either, does such property fall? 
Before we try to this 
let us examine a few situations under which 


of be “care, 


answer question, 
property belonging to you has come into my 
care, custody or control. In one category 
could fall, for example, the house I rented 
from you with the lease I signed whereby 
I agreed to return your house at the end of 
the rental period in the condition, 
normal wear and tear excepted, it 
when I moved in. There I agreed to pay 
for all damage no matter how it was caused, 
who did it, by what means it was done, or 
whether it was accidental or deliberate 
origin. As example, suppose | 
simply borrow your car to drive to the air- 
port to meet my mother-in-law. In this 


Same 


as was 


in 
another 


* For various types of situations and types of 
interest involved, in which it has been held 
that the one in whose care, custody or control 
the property was, at the time of loss, had an 
insurable interest therein, see Richards on 
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case we could find two types of obligations 


which could come into existence between 
us. There is the possibility of 
law” liability coming into being if I have 
an damage to your car 1 
caused by my negligence. However, para 
mount in your thinking and mine will be 


distinguished 


“common 


accident, and 1S 


the “moral” ‘obligation (as 
from any legal obligation, whether arising 
through tort otherwise) to return your 
car to you in at least as good condition as 
it was when you loaned it to On the 
other hand, if you were in the business of 


or 
me 
renting cars, and no specific contract was 


which my liability 
“common law” liability, | 


entered into increased 


to you above the 
probably would feel no moral obligation 


toward you. In practically every situation 
under which property of another comes into 
my care, custody or control, one, two or 
even all three of these types of obligations 
arise: (1) a moral responsibility, (2) con 
tractual responsibility or (3) “common law” 
liability, The moral responsibility is ordi- 
narily all encompassing cause 
and extent of repayment for damage is con- 
cerned, Contractual responsibility, of course, 


ins¢ far as 


varies as to cause and extent of obligation 
for payment for damage with the terms 
of the contract. “Common liability, 
as in all other instances thereof, comes into 


law” 


being only upon the happening of an acci- 
dent resulting from my negligence. 

Getting back to thinking in terms of first- 
party and third-party loss insurance, which 
of the foregoing, if any, drop into either 
group? It certainly appears that (3), “com 
mon law” liability, would fall into our third 
party picture, so we will leave it there for 
the time being. What of the other two? 
What of (1), the moral obligation? It 
hard to of the moral obligation 
coming under either. How about (2), the 
house I leased from you? Obviously, that 


is 


conceive 


contractual agreement completely includes 
all of the obligation embraced by (3), “com 
mon law” liability. The latter 
minor part of the practically all-encompas 
sing liability I assumed in that lease agree- 


is only a 


ment. That does not sound like third-party 
insurance, It sounds like our first- 
party type. We have specific property 
which has a definite ascertainable value in 
dollars and cents in which I, well 
you, have an interest.’ Also, it basically is 
particularly subject to the specific hazards 


more 


as as 


the Law of Insurance (Warren Freedman-Baker 
Voorhis & Company, Inc., New York (5th Ed., 
1952)), Secs. 64-88 (particularly Sec. 74) and 
cases cited thereunder. 
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of fire, explosion, windstorm, et Let’s 


leave it for the time being, while we con- 


sider another facet of this over-all picture 


Business-Loss Factor 


While there are some apparent exceptions, 
such as the physician’s and the lawyer’s 
malpractice policies, one of the cornerstones 
of casualty insuring is to not insure a pet 


son or business against those defalcations 


presence of which 
ordinarily think of as 
This is dictated principally 


the absence or cause 


what we business 
profit or loss. 
by public policy. In 
this found in 
age endorsement for a 
policy, expressed in the following language 


“It is the intention of this endorsement to 


the years gone by, 
a property dam- 
liability 


thought is 
general 


cover losses caused by accident and not by 
nature of the work or the 


This general thought 


reason of the 
manner of doing it.” 
and the behind it are 
handled by the Hon. J. O. Honeywell in an 
article published last year wherein, among 


reasons excellently 


other things, he had this to say: 


“Misfortunes and insecurities involving 
injury to property get 
inherent risk of the business itself 

3y ‘business risks’ I mean those insecuri 
inherent 
resulting losses are properly borne by the 
surplus or 


mixed with the 


ties in the business itself, where 


capital or 
For example, 


insured out of his 
the profit of the enterprise 
we all agree that it would be inappropriate 
to afford that would guarantee 
that a profit will ensue from some business 
that an experiment will be suc 
that the insured knows his own 
No premium can be designed to 


insurance 


venture, or 
cessful, or 
business. 
measure these types of perils, for, in effect, 
the insurer would become a partner in the 
and entitled to a fair 
the profits if all goes well, rather than a 
the obligation to pay off if 
the venture fails.” ' 


W hile no 


be involved 


enterprise share ot 


premium for 


type of obligation would 


moral, contractual o1 


new 
that is, 
“common law’—perhaps an example or two 
of somewhat different fact situations under 
came into my care, 
custody or control might 
aptly the applicability of this business-loss 
were 


which your property 


illustrate more 


factor. Suppose, for instance, that | 


an automobile mechanic to whom you 


brought your car to repair the leak in the 
fuel system, and that in attempting to soldei 


‘J. O. Honeywell, 
Cause Liability Troubles,’’ 
ruary, 1952. 


Exclusions 
Notes, Feb- 


Three Little 
Rough 


Federation of Insurance Counsel Convention 


the leak, through faulty 
business judgment I use a blowtorch before 
determining that all fumes have 
been eliminated and that damage to your 
for the exist 
“common law” liability 
probably overshadowed by a 


inexperience or 


gasoline 


car results. An opportunity 


ence oft arises, but 


it is moral 
necessity on 
good will of my 
probably a busi 

Certainly, if all the damage I did 
burn a hole through the 
would question that it 


engendered by the 
protect the 
business. It is 


obligation 
my part to 
basically 
ness loss 
was to gasoline 


tank, no one was 


Suppose I were a builder who was going 
to tear out the old and put in 
ones in the offices you plan to move 


partitions 
new 
into. Probably we have a contract specifi- 
cally covering, backhandedly or otherwise, 
any damage I might do 
not. In the course of demolition I damage 
one ot the walls which is not to be changed 
We could have all three types of obliga 


-or maybe we do 


tions arising but, again, the moral obligation 
fostered by my need of business good will 
is likely to overshadow the other two. Do 
think |! pay from 
contract, “common law” liability, or other 
until I had patched that wall? Or 
suppose I burned the whole building down 


you could get my you, 


wise, 


-is there really any actual difference inso 


far as your new offices are concerned? 


If I were a drilling contractor who, for 
the purpose of oil and gas exploration and 
your 300-acre 
undoubtedly 
with 
spells out in 


farm on 
am a party 

‘I he con 
detail 
what, if anything, is to be done about cet 
both know I am 
going to do to some sections of your grow 


production, leased 


which you live, I 


to a written contract you. 


tract probably some 


tain types of damage we 
ing crops, portions of your land, some of 
your That damage is, however, 
deliberately, or if not 
foresee it will 
loss? In the 
course of my drilling operation, through use 


tences, etc 
going to be done 
deliberately, we certainly 
occur Is it not a business 
of poor business judgment in failing to have 
a sufficiently heavy mud circulating through 
the drill 
the well blows out and causes considerable 
damage. It parts 
of your surface property and, of course, loss 


stem to control the gas pressure, 


causes damage to other 
of your eighth of the gas and oil which was 
From the standpoint of our 
present consideration, some portions of that 


certainly borderline. The moral 


not captured 


problem are 
obligation or business good-will phase will 


be far less prominent than in the other 





two illustrations, even in instances of more 
minor damage. Irrespective thereof, un 
questionably the liability, if any, on my part 
for at least some portions, if not all, of the 
loss caused you is truly a “business loss.” 
To cover that type of loss, in the interest 
of public policy, insurance should not nor 
mally be available to me 


Endorsement to Basic Policy 


Another of the many factors which enters 
into the whys and wherefores of the care, 
custody and control exclusion and which, 
again, ties directly into our American 
cific peril” developmental thinking is likewise 


“spe- 
basic in its concept. The public’s need for 
insurance against loss by fire for brick and 
stone Philadelphia 
creation of the first 
company and the placing upon the market 
of a basic policy. After the 
crept into that 
was found that there was a sufficient public 
market—that it, had 
shade trees and insur 


houses in caused the 


American insurance 
“shade tree” 


exclusion basic policy, it 


enough people who 
who wanted to buy 
ance—to justify the issuance of what we 
might now term an endorsement to the 
basic policy. The great public demand was for 
the basic policy—why should the majority 
of the public pay the extra premium which 
had shown was 
the added hazard of the shade trees 


It was years before the demand was suffi 


experience 
cove! ? 
cient to produce coverage for the still more 
hazardous situation of a frame building 
Down through the years the development 
of insurance in the United States has fol- 
this pattern In practically every 
present-day line, whether it be of the life, 
type of coverage, 


lowed 
fire, casualty or marine 
there is, first, the basic policy It is de 
signed to cover, at as low a premium as is 
the outstanding need in that re 
spect of the majority of the buying public 
Additional bits of coverage 
able, at higher 
the particular 

and smaller segments of the public, until 
the law of diminishing returns 
Some readily recognizable insurance needs 


feasible, 


are made avail 
premium cover 


additional 


rates, to 
needs of smaller 


stops it 


of certain small percentages of the public 
are always unobtainable, primarily because 
of the prohibitive rate at which it would 
have to be written. One of the best 
trations of this latter situation 
respect to flood insurance 
nizes that those living in the lowlands sorely 
need it, but the man on the mountaintop 
will not buy it nor will the man whose home 


illus 
arises with 
Evervone recog- 


* Source cited at footnote 4 
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necessary to’ 


is situated in the valley but above the high- 
mark. There are not enough situ- 
ated within the lowlands to keep the insur- 
Has this 
factor played any major role in the creation 


water 
ance cost from being prohibitive. 


of our care, custody and control exclusion? 
It is obvious that it The fact 
that now available for those who 
operate automobile garages and their coun- 


has mere 


there is 


terpart in the aviation industry, the fixed 


base operators, coverage specifically de- 
signed to cover their “common law” liability 
to the automobiles or 
while in their care, custody or 


attests volubly to that fact. 


aircraft 
control, 


owners of 


Experience 


Still another factor which enters into this 
growing developmental picture is the pres 
ence or absence of experience. 
to their spirit, 


In deference 
pioneering mention must 
again be made of our marine underwriters 
The basic training and everyday thinking 
of our American marine underwriter for 
been along “comprehen- 
and “all risks” lines. 


generations has 
sive” In that respect 
he is like his present-day counterpart in 
England (where practically all govern 
mental regulation of insurance companies 
looks toward the financial stability of the 
company and leaves to competition the de 
velopment of policy coverages and promul 
gation of premium rates). He is, therefore, 
quite likely to be willing to “gamble with 
you” on an individual 
been affected as much as have the fire and 
casualty 


basis. He has not 
underwriters by the legislative 
emphasis in our 
governmental 
and 


jurisdictions 
policy 
presup 


American 
regulation of 
(which 


toward 


forms premium rates 


necessity for from 
uniformity of 


or experience 


poses the nonvariance 
and 


statistical 


coverage accumulation 
through data for 
rate fixing as well as promulgation of policy 
forms). Although limited 


Inarine coverages aS a 


formerly in his 
result ot 
legislation and even now, as a result of a 
sort of delimitation 


inland 


agreement,’ to those 
which involve transportation, it is surprising 
how many of present-day coverages 
him, then later taken 
over by the fire or casualty underwriters. 
They have been taken over by the latter 
after the marine underwriter accumulated 
sufficient experience to produce the requisite 
Statistical data upon which to base a definite 
policy form and promulgate a premium rate 
therefor. 


our 
were developed by 


Our automobile coverage is one 
outstanding example. The marine under- 
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They 
write 
which, in spots, help “bridge t 
gap” of both the contractual and the “com 
mon law” obligation which is normally 
excluded under most of the casualty 
writer's property 


Started it 
developed and today 


writers have likewise 


many types ol 


} 


coverage ne 


unde 
liability policies 
for property in the care, custody or control 
of the One of the highly 


developed of these is the laundry 


damage 
assured most 
(bailee’s 
customers’) policy, which, while written on 
a specific perils basis (and rated in some 
respects like a fire policy), covers almost 
peril to 
could be subjected while 
care, custody or control of the 

\nother 
post, 


any conceivable which the cus 


tomer’s laundry 
in the 
familiar includes 


truck 


assured,” group 


parcel motor cargo, air 
and 


floater policies 


cargo, 
and equipment installation 
The 
also write some pure legal liability policies, 
particularly in the field of 


aviation.’ see that, regulated 


machinery 
marine underwriters 
relatively new 
lherefore, we 
and 
basis for the 
“Why 
and control exclu 
“We haven't built 


up the necessary experience to do it in most 


form 
deal ot 
underwriter’s 


as he is as to policy premium 


rate, there is a great 


casualty answer to 
can’t that care, custody 
sion be eliminated?” to be 
instances.” He means it both in the sense 
just expressed—to meet regulatory require 
ments—and in the sense you or I would use 
it if asked to engage in a 
which we knew little or nothing 


business about 


Individual Risks and Liability 
Assumed by Contract 


other developmental threads 
into the 
Though they have already been 
additional 


tied 


Two 
be woven 


must 
picture before it 1s 
complete 
touched on, 


emphasis; the 


they need some 


two are somewhat 
together 
The that during the 100 


to 150 years of progress made by the fre, 


first is the tact 


casualty and marine underwriters, the fire 
and casualty people were trained to think 
in terms of classes of risks. This has been 
both 
premium rating 
on their part of any individual risk for many 


part, 


and a 
Underwriting 


true from a policy coverage 


standpoint 


vears has, for the most consisted 


determining what class of risk 


falls 


largely of 


the particular one into, thumbing a 
manual for the premium rate for that class 
and then deciding whether to write the 


policy, basing the decision on a determi- 


® Inland Marine Insurance (Education Depart- 
ment, Royal-Liverpoo! Insurance Group (1953)) 


Federation of Insurance Counsel Convention 


nation of how the particular risk compares 
Che marine 
underwriter, however, was trained to think 
in terms of individual risks than 
He investigatesethe particular risk, 
determines the and 
offers to write the coverage on a premium 


with the average of the class 


rather 
classes 
chances of loss, etc., 
basis he concludes would be compensatory 
This is also the pattern of development of 
the regulatory laws of most of our 48 states 
and the District of Columbia. Therefore, 
in most instances, with respect to the casu- 
alty underwriter and the fire underwriter, 
lack of experience and statistical data suffi- 
cient to give the underwriter and the par- 
ficular regulatory body the answer to either 
of the following questions presents him 
with an impasse: (1) What are the limits or 
components of this class of risk from a lia 
bility standpoint? (2) What is the proper 
ratio of amount of potential loss to chances 
in short, what is the 


Nowhere has there 


of occurrence of loss- 
proper premium rate 
developed 


respect to 


? 


been this experience 
which 


property of others has come under the care, 


necessary 


with most situations in 


custody or control of an assured. 

The and allied, 
compasses the problem of 
liability 


thread en 
insurance for 


last, closely 


generally. The prob 
liability I 


respect to 


contractual 
lem of assume by 
property in 
my care, custody or control is, in miniature, 
the picture of that 
this 
contract 


covering the 


contract with your 
problem as a whole 
risk—liability 
what are the 
and components of liability 
othe what used 
that liability? Where, as a 
class, is the borderline on one side of which 


In considering class of 


assumed by limits 


as aclass? In 
words, vardstick can be 


to measure 


there is liability and on the other, no lia 
bility? On matters involving 
law” liability, for 


“common 
instance, there is in each 
this type of 
legal 


and case or 


as a 


every 
class the 
side of 


which it 


coverage 
bordet on 
beyond 
It is the line drawn by 
Although the facts differ 
the law applicable is the same 


same one 


which liability exists and 
does not 
the law of torts 

Im eac h Case, 
For contracts such as those under consid 
eration, however, except in a few isolated 
instances, there is no such line—as a class 
Both the facts and the applicable law may 
One or 
illustrate the 
problem in connection with the great mass 


of such 


vary with each individual case. 


two notable exceptions well 


contracts. These exceptions are 
exceptions because, through legislative en 


actment and development of case law over 


” Source cited at footnote 4 





a period of years, they have become stand 
ardized. One 
which a 


exception 1s the contract 


under common carrier gets the 
care, custody and control of my 
Another is the warehouseman’s contract 
Still —though less likely to be in 
writing and, therefore, one into which the 
law has to read most of the terms thereof 

is the laundryman’s contract. each 
of these contracts is standardized, the legal 
liability of 


border 


property 


another 


Since 


each bailee is a. definite line or 
used as a yardsti k, 
law” liability 
against which to measure the one remaining 


variable the 


which can be 


as im your “common cases, 


Experience has been 


1 and rates 


facts 
accumulated, coverage crystalize: 
promulgated for the carrier, the 
and They 
can insure against their contractual liability 


common 
warehouseman the laundryman 
for property of others in their care, custods 
Could it be that the 


generally is to we the 


and control answer! 


for business 


legislatures to recognize uniform st; 


1 
‘ 


ized contracts applicable to each business ? 


we look at the 
let's mention an interesting 


Before composite picture, 


side light or two 


Fire Legal Liability Coverage 


One light came 
into focus when the General Mills case 
although it had 
years by many who gave the 
In that case the 


Mills 


allegedly as a 


important side clearly 
' was 
recognized for 


matter 


tried, been 
con 
sideration building leased 


by General was damaged by fire, 


result of negligence o the 


tenant’s part. Damages were stipulated 
$142,000. The 
rier paid off and then, unde: 

Until that time, fire 
had 


subrogation 


owner’s fire insurance cat 
subrogation 
rights, sued the tenant 
insurance companies rarely attempted 
rights Both the 


building had 


to exercise 


tenant and the owner of a 
that if the 
coverage 


The 


under the care, custody or 


assumed carried 


sufficient fire 


usually ownet 
; that was all that was 
necessary building was obviously 
control of the 
excluded under its 
property damage liability 
General Mills case produced the “hot potato” 


which the fire 


tenant and therefore 


coverage The 


casualty 
back and 
forth to each other—fire legal liability cov 
Each takes credit for having de 
veloped the coverage; each shudders when 
asked to write it as 
perience needed to do so 

purchased—the problem is 


™ General Mills v. Goldman, 7 Fire and Cas- 
ualty Cases 268, 184 F. (2d) 359 (CA-8, 1950), 
cert. den. 340 U. S. 947 
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underwriters and 


underwriters are still bouncing 


erage 
neither has the ex- 


True, it can be 
finding where 


much it will cost. One small part 
of the problem facing both the insurer and 
the buying public can be illustrated in this 
way: How much coverage should an ele- 
vator repair company take out before it 
starts work on the Empire State Building ? 
An amount equal to the value of the build- 
ing? If not, what percentage thereof? The 
building will know—a_ B-25 
during the proved that Should the 
premium rate be based on the fire rate, or 
on what? Attached hereto as Appendix B 
is a copy of a letter dated April 17, 1950, 
casualty to its 
early forms of the 
The letter and policy 


and how 


burn, you 


War 


from a company agents 
enclosing one of the 
fire legal liability policy. 


form speak volumes about this problem 


In the development of this fire legal lia 
bility policy, we are getting the opportunity 
to see what undoubtedly is the counterpart 


of the development in the past of many new 
Irom it, we 


coverages: 


can get a picture Oo! 


through which the public and 


fraternity 


the th 


roes 
the insurance must go in. the 


tuture as new coverages come into being 


to meet impelling public needs 


\ side light 


volve our care, 


which did not directly in 


custody and control exclu 


sion in the lawsuit growing out ot it (bu 


little imagination is needed to visualize how 
it could played an 
grows out of the 


Drilling Company.’ 


role) 
Texom 


negligenc« 


have important 


Eliiff z 
Because of 
the driller in 
heavy 


case ot 


failing to use 
drill stem to 
as pressure, the oil well blew 


ot of 
mud in his 
out, 
engulfed an adjacent 


fire, crate red, 


irned for vears before 
t under The $154,00¢ 
1 


arded covered principally onh 


well a 1 bn 
} 


about five 
| 


broug! contro 


beimes 


lamages av 


ce one-eighth interest of an adjoining land 
ier in the gas and distillate drained trom 
Obviously the 


into 


loss in 


millions of dollar 


his land over all 


volved ran many 


Suppose you had a client involved w 


care, custody or control exclusior 


a situation 


The General Mills and Eliff cases graphi 


cally 


be involved in cases involving our exclusion 


illustrate the fact that real money car 


The real problem we face in such a case 
fact that 
reported decisions to date involved an auto 
mobile and the actual 
stake probably did not 
$2,500. 


grows out of the most of the 
value at 
exceed $1,000 to 
Neither the client nor the 
could afford the exhaustive research neces 


monetary 


lawye1 


216 Negligence Cases 722, 210 S. W. (2d) 558 
(Tex. Sup. Ct., 1948), rev'g 210 S. W. (2d) 553 
and later opinion, 216 S. W. (2d) 824. 
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court the over-all 


have court 


profound 


many 


damage 
First, 
buvir 


the co 


ye the insurance 


j 
companies and 


is somethu 
nsurance 


keep in mind, 


Vorumne 
necessar\ 


th 
rie 


yal 
I 


shoulders of many 
Cherefore, most 11 


b Isic 


rsements 
av trom th 
lhe basic policy co 
majority of the buying public 
he endorsements adapt tl 

e needs of smaller 


buving public 


Phird, not all of the n f the buying 
public can be 
will be 


is true In 


imsured today—and never 


There are many reasons why this 


some instances—for example, 


insurance to cover the moral obligation or 


the business loss—it may be against public 


policy In others, public demane will not 


be sufficient to keep the premium rate from 


being prohibitive In still others, lack of 


sufficient experience (used 


technical sense than in the ordinary sense) 
will prevent. there being coverage available 
In other instances, some types of insurance 
offered 


lose money on them and either by 


are not because the insurers con 


sistently 
reason of the law of the jurisdiction in 


volved or the law of supply and demand, 


Federation of Insurance Counsel Convention 


more in the 


a sufficient premium cannot be charged for 


them 


although of necessity there 


and always will be some 
of new or additional types 
become 

standpoint 

is, and 


cle ve kk prt d 


lr care, todyv an or exclusion 
is simply an | ) ‘ } whole 
vhich tts 


picture 


over-al 


Now tha 


t 
round, its purpose at 


we have lookee ver-all 


asons tot 


bac ke 


its existence seem crystal ck Limitations 


(we 


of the Enelisl languag ! sucl 


simply do no elish words, 


1 


which could I 1 1 | msturi clause 


} 
ofa policy, erty, irre 


belonging 


spective 
tl lo hi , custody 
: { < requisite part 


mery wl and through 


attempted to 


msurance 
a buying 


a basi 


] with respect 
lusior vas intended to 
that this phrase 


seems patent 


policies tor ti 


ology 18s | purpose ot 


rt. % 
drawing a clean-cut line a line between 
coverage and no coverage Is it not the 
that line so as 
to all prop 
be longing to the 


obvious intention to draw 


to afford coverage for damage 


erty except that assured 


and property others over which, as a 
right. the 


greater dominion at the time of the accident 


matter of assured is exercising 


than that being exercised by the owner ? 


Why 


construction of the 


have our courts differed in their 


meaning and appl a 


(uite 


bility of this exclusion: probably 
had each of them had the opportunity to 
study the background, the high lights and 
the side lights—in short, had 
afforded the opportunity to study the whole 


would 


they been 


picture—the results have been far 


more uniform. There would probably have 
been fewer instances in which the court felt 
a sense of futility in his study of the policy 
involved and his search of the law and 
finally, therefore, concluded that the policy 
was ambiguous and “set out on his awn” 
effect, contract 
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probably have been fewer 
instances in which a court, having concluded 
that the policy was ambiguous, took it for 
granted that public interest lay on the side 
of the aggrieved insured when, had the 
entire situation been understood and appre- 
ciated, he well 
opposite 


There would 


a dia 
there 
instances im 
them 


reached 
Probably 


fewer 


might have 


metrically result 
been 

had fact 
situations which, because of the courts’ un- 


have 
courts 


also would 


which the before 


certainty as to the true meaning of the 


exclusion when considered in conjunction 


with the entire policy, are the type which 
have given rise to the adage “Difficult facts 
make had there 
an opportunity for each of the courts to 


matter thoroughly, 


bad law.” In short, been 


understand the there 
undoubtedly would have been far more uni 


formity in the results 


The Future 


What can we 
mental 


seems 


expect develop 


That 


there are 


from a 
standpoint in the future? 
fairly obvious, too. Since 
fhree types of obligations which may exist 
between the owner and the person in whose 
care, custody or control the property is 
(1) moral or 


tractual 


business obligation, (2) con 
“common law” 
and since each is different, it is 
unlikely that the end result will be the same 
for each 


obligation or (3) 
obligation 


As to the first type, it is highly improb 
able that it 
subject ot 


will ever become a prevalent 


insurance —it does not seem 
logical that I should be permitted to insure 
against hole in the gas tank, 
marring the office wall or causing the dam 
age which befell 
the question of legal liability, when I bo: 


rowed it to go to the airport 


The third 


appears to 


burning the 


your car, irrespective ot! 


“common law” liability, 
have most of the attributes of, 


and therefore, to fall into the category ol, 


type, 


third-party losses, the type normally under 
written in the held We 
should except for two 
factors, coverage against this type ot 
appear on the market as 


true casualty 
logically 
that 


Ww ill 


expect, 
liability fast 
as accumulating experience and the laws of 
diminishing returns and of supply and de 
mand permit. One of the hindering factors 
is that referred to earlier and described by 
Mr. Appleman—the natural desire of the 
assured to escape payment of the loss pet 
sonally with its consequential tendency to 
produce a coloring of the true facts. It 


seems doubtful, that this 
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however, factor 


will prevent the development of coverage 
for this “common law” liability in too many 
instances. The second factor is more likely 
to prevent it: It is the fact that as business 
progresses, it is probable that there will be 
fewer and fewer instances in which there 
is no contractual obligation into which this 
“common law” obligation is merged, there 
by affording too limited a volume of public 


demand to make it economically feasible. 


Finally, from the standpoint of further 
elimination of our care, custody and control 
exclusion and provision of coverage, what 
can be expected for contractual obligations ? 
That is not quite so clear. It probably will 
develop, but rather slowly until and unless 
an answer is found to the over-all problem 
of providing coverage for contractual obli 
gations generally. 
tractual become 
sufficiently standardized to take on definite 
legally recognized status, through 
enactment or even 
ought to see a diminution in the extent of 
our present-day application of this exclusion 


Howe ver, as these con 


obligations, as classes, 
legisla 


tive stare decisis, we 


To some degree, however, our care, cus 


and control exclusion will probably 
with us. It is my 
that this article may, at least in some small 


way, aid the public, the insurance fraternity, 


tody 


always be fervent hope 


the bar and the courts in reaching a better 
understanding of it so that some day we will 
not be justified in referring to it as a 


“vexatious [The End] 


exclusion.” 


APPENDIX A 


Texts and reported cases in the United 
States construing the care, custody or con- 
trol exclusion in property damage liability 
policies: 


Texts 
Appleman, Automobile Liability Insurance, 
page 200 
Appleman, /nsurance Law & Practice, Vol 
ume 7, Section 4328, and 1953 Supplement 


Blashfreld, Cy lopedia of Automobile Law 
& Practice, Volume 6, Section 3994, 


Definitions 


9 Corpus Juris 1286: “A 
term of broad comprehension, meaning re 


Care relative 
sponsibility; charge or oversight; watchful 
regard and attention may 
mean safekeeping, preservation and secu 


The term also 
rity. Furthermore, it has been used synony- 
mously with custody; diligence, maintenance, 


possession and protection.” 
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Juris 440: “The 


inspection, 


Custody 17 
keeping, 


Corpus 
guarding, care, watch, 
security of a thing 


idea of the 


preservation of 


(it) carries with it the thing 


li 


being within the immediate personal care 


and control of the person to whose custody 
charge 


charge; immediate 


the final, 


it is subjected; 


and control, and not absolute con 
trol of 


for the 


ownership, implying responsibility 
protection and preservation of the 
There is some doubt of 


thing in custody 


the application of the term to real estate, 
and it is generally held to apply to personal 


rty only.” 
Control—Hopkmns v 

99 S. W. (2d) 810: “ 

or deciding influence 


rope 
| | 
Howard's Executor, 
lo exercise restraint 
over; to dominate; 


regulate; to hold some action; to curb, sub 


ject or overpower 


Cases 
California 


Pacific Automobile 
AUTOMOBILE C 

Automobile 
automobile left 
while 


Insurance 
326, 179 


Rarage Was 


Guidict 2 
Company, 27 
Pac. (2d) 337 
held to be “in 
with 


ASES 


charge of 


assured and damaged by fire 


being repaired, and therefore not covered 


Spiers « ( 
Lloyds, 9] Pac 


stroved by hire 


ompany wv. Underwriters at 
(2d) 124 Automobile de 

when left on assured’s 
trailer hitch installed was 


assured’s control 


premises to have 


held to be 


undet 


Connecticut 
Powell, Inc. v. Great American 
Indemnity Company, 9 AUTOMOBILE CASES 
217, 16 Atl. (2d) 354, 131 A. L. R. 1102 
Automobile stored in assured’s garage was 
control ol 


Cohen « 


held not in charge of or under 


insured 

Central Coat, Apron & Linen Service Com 
pany 7 Insurance Company of 
North \ UTOMOBILI 230, 
70 Atl Damage to building 


rented by truck of as- 


Indemnity 
America, 33 
(2d) 126 


assured by 


CASES 


motor 
sured was not covered 


Georgia 
Home Indemnity Company, 39 
16. 71) S..E. (24). FL 
automobile in welding 


Vaughan 7 
AUTOMOBILE C 
Destruction of 


ASES 
acci 
pe lic V 


dent was not covered under garage 


Illinois 

Welborn v. Illinots National Casualty Com 
pany, 39 AutoMosiLe Cases 452, 106 N. E 
(2d) 142 Automobile 
by fire covered 


destroyed during 


repairs was under garage 


policy . 
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Kentucky 


Aetna Casualty & Surety Company v. Pat- 
ton, 57 S. W. (2d) 32. Truck being towed 
by assured was in his constructive posses- 
sion, therefore exclusion applied 


Maine 


Coffee v. Gayton, 2 AUTOMOBILE CASEs 640, 
4 Atl. (2d) 97. Automobile being operated 
by president of assured corporation on per- 
sonal business was held not to be in charge 
of corporate assured 


Missouri 
DeMun Estate Corporation v. Frankfurt 
General Insurance Company, 187 S. W. 1124 
Cornice of rented building was held not to be 
in landlord’s control 


Minnesota 


Root 
Bonding « 


Votor Company v. Massachusetts 
Insurance Company, 246 N. W. 
118. Customer's automobile being driven 
by employee of garage was in custody of 
garage 
Aetna Casualty & Surety Com 
AUTOMOBILE CASES 388, 46 N. W. 
Automobile with 


possession Of Car 


Jacobson v 
pany, 37 
(2d) 868 
constructive 


dealer parted 

loaned to 
prospective purchaser who turned out to be 
a thief 


New York 


Rex Roofing Company v. Lumbermens 
Mutual Casualty Company, 7 Fire ANd Casu 
aALTY Cases 1026, 116 N. Y. S. (2d) 876 
Damage to interior of building was not 


excluded where assured was resurfacing 


roof 
Parry v. Maryland Casualty Company, 240 
N. Y. S. 105. Automobile being 


garage employee was held to come within 


towed by 


exception 
Marine Basin Company, Inc. v. Northwest 
ern Fire & Marine Insurance Company, 176 


N. E. 404 


to assured's dock at rented dock space was 


Boat which sank while moored 


assured 

A. T. Morris & Company v. Lumber Mutual 
Casualty Company of New York, 298 N. Y 
air- 
conditioning equipment in theater was held 


held not to be in charge of 


S. 227. Contractor-assured installing 


“Possession or ¢ ontrol 


not to be in control 


of real property is indicated by an occu 


pation 


else.” 


exclusive of the control of anyone 


Hardware Mutual Casualty 
Mason-Moore-Tracy, Inc., 7 Fire ANpd Casu 
ALTY Cases 757, 194 F. (2d) 173. Assured 
was held to be in elevator in 
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building while using it to remove heavy 


equipment from building 
Lee v 
Fit 


Aetna Casualty ¢ 
AND CASUALTY Cases 11, 178 F 


Surety Company, 
(2d) 


elevator included use of ele 


7 
750 Use ol 
V 


ater shaft 
Oregon 
Clark Motor Company v. United Pacifi 
Insurance Company, 18 AutToMoBILE CASES 
697, 139 Pac. (2d) 570. Car 
was held to be in charge of 


being towed 


assured. 


Pennsylvania 


Speier v. Ayling, 24 AuromosiLe Cases 413, 
45 Atl. (2d) 385. Car being 
assured was in charge of 
was present. 


driven by 
assured even 
though owner 


Cohen v. Keystone 
pany, 4 Fire AND 
30 Atl. (2d) 203 
demolishing upper 


Mutual Casualty Com 
CASUALTY CASES 582, 
Contractor-assured, while 
L-shaped build 
remove uppel 
shaped 


stories ol 


ing under contract to such 


floors, damaged roof of lower L 


part of building. Roof was held not in care 


and custody of assured 


Moffet v 
sociation Casualty Insurance Company, 5 Au 
rOMOBILE CASES 882, 10 Atl, (2d) 579 
Partner 


in garage business was held not in 


Pennsylvania Manufacturers’ As 


charge of his car when customer was driv 


ing it at partner’s request. 

Sky v. Keystone Mutual Casualty Company, 
16 AvutromospiLte Cases 580, 29 Atl. (2d) 
230 Assured was 
held not to be in 
right to exercise dominion ot 


who stole automobile 


charge of car as legal 
control was 


not present 


Rhode Island 


Koury v. Providence Washington Insurance 
Company, 145 Atl. 448 
while in truck 
to be in custody 
it had not voluntarily 


Cargo damaged 


which was stolen was held 
and control of carrier as 


relinquished goods 


Tennessee 


State Automobile Mutual Insurance Com 
pany v. Connable-Joest, Inc., 2, AUTOMOBILI 
"ASES 962, 125 S. W. (2d) 490. Car falling 
off a grease rack at garage was held to be 
in charge of garage 
Votor Company v. Ten 
nessee Odin Insurance Company, 33° Auto 
MOBILE CASES 371, 231 S. W. (2d) 386. Car 


was held to be in charge of assured even 


Monroe County 


though owner was present 


Texas 


Maryland 
237. 3: W. 
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Hopper, 


was not 


Company v 
Exclusion 


Casualty 


(2d) 411. 


to oil tanks to which 
from well. 


applicable to damage 


assured was connecting flow lines 


National Fire Insurance Company v. Davis, 
179 S. W. (2d) 316. Theft of truck 
held not to disturb custody (legal posses 


Was 


sion) of assured 


Houston Oil & Transport Company v 
Aetna Insurance Company, 36 F. (2d) 69, 
rev'd 49 F, (2d) 121. Warranty that tug 
would be in charge of competent watchman 
at all times was held violated by 16-hour 


absence of watchman 


West Virginia 

Gibson v. St. Paul Fire ¢ 
Company, 184 S. E. 562. 
car on parking lot where attendant stole it 
was held to have parted with custody but 


Varine Insurance 
Assured who left 


not possession 
Wisconsin 
Faust v. Dawes, 34 AUTOMOBILE CASES 754, 
43 N. W. (2d) 365 held 


not to be superseded by Statute governing 


Exclusion was 
insurance of motor carriers providing that 
would be directly liable for all 
might be re 


indemnitor 


damage to property which 


covered against owner and damage to 
tractor leased by assured for use in business 


not covered by policy 


APPENDIX B 
April 17, 1950 


Legal Liability 
tor 


Fire and Explosion 


This is a live subject country-wide It 


has long been the subject ot an exhaustive 


study by both fire and casualty 
It has 
should write this coverage but now 
that; 
one becomes obligated to pay by reason of 
the lability 
should be a casualty line 


companies 


been a moot question as to who 
one oO! 
our companies has concluded “when 


imposed by law, it logically 


At this time 
policies exclude “injury to or destruction ot 
property 
rented to the insured.” 


all casualty property damage 


owned, occupied or used by Oo! 


To change this, we are now able to insure 
A Tenant's Legal Liability Tor Fire And 
Explosion 


Rates will be quoted on request It is 
not possible to issue a specific schedule of 
rates as the rate for each risk is based on 


factor, plus a loading for 
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burnability, and subject to a schedule modi 
fication to reflect unusual characteristics of 
the risk. 
tion sheet and application which we have 
made up for 


Enclosed is a temporary informa- 


your use, pending receipt ot 
supplies from the company. Please let us 


hear from you if you are interested in a 


quotation or further supplies 


LEGAL LIABILITY 


FOR 
FIRE AND EXPLOSION 


Insuring Agreements: 


1. Coverage: To pay within the chosen 
limits all which the Insured shall 
become obligated to pay by reason of the 


sums 


liability imposed by law for loss or damage 
to the building or forth in 


the policy fire and explosion 
? 


buildings as set 
sustained by 


Settlement, 


respects 


Defense, Supplementary 


Payments: As insurance afforded 


by our Policy, the Company shall 
(a) defend in his name 


(b) pay all premiums on bonds 


The Company agrees to pay the expenses 
incurred under (a) and (b) of 
in addition to the applicable limit of lia 
bility stated in the Declarations 


this section 


L-xclusions: 
This Policy shall not cover: 
l. any personal property of others. 


2. any property, real or personal, owned 
by the Insured or in which the Insured has 


a financial interest. 


3. any property, real or personal, of any 
subsidiary or affiliated 
employee of the Insured 


company, or any 


4. liability assumed by the Insured under 


any agreement, oral or written 


5. interruption of business, loss of rents 


or profits, or any other indirect loss 


6. loss by explosion, rupture or bursting 


of steam boilers, steam pipes, steam tur- 


engines, fly wheels owned, 
controlled by the 


the building(s) 


bines, steam 


operated or Insured of 
located in 


Policy 


described in this 


Rate Regulation and Title Insurance 


By FAIRFAX LEARY, Jz., Member of the Philadelphia Bar 


| T IS with some hesitation that I place before 
you the 
a littl 


gling with the 


tentative conclusions reached 


alter more than two 
title 


Pennsylvania I 


years ol strug 


insurance rate regulatory 


problem in hesitate be 
cause our problem is not yet solved and | 


am talking of what is still, in a 


Any 


when the 


sense, if 


progress, conclusions may prove un 


result 1s reached I 


titl 


sound final 


hesitate also because the Insurance 
business is such a small section of the insur 
ance industry as a whole, and tentative 
conclusions reached in this unique segment 
of the 
applied to the larger 
I hesitate 


some of the 


business may not be valid when 


experience Finally, 
nature of 
conclusions, which 
with what 
been preached and thought of as gospel in 
insurance rate regulation and practice. Per- 
that may be 
stimulated by a public statement of these 


because of the very 


tentative 


are somewhat at variance has 


haps, however, the discussion 


conclusions may prove beneficial 
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Pro 
all who stopped with 
them. If 
Procrustes lopped 


mythology we learn of 


that 


In Greek 
who felt 
should fit the 
the visitor 


crustes, 
him bed he had tor 
was too long, 
off enough from his extremities so that he 
would fit the bed; if the visitor was 
short, able to stretch the 


would bye 


too 
Procrustes was 
that he, 

Chat a 
visitors became his victims and were buried, 
rather than further, did 
not bother bothered 
lest bed of Pro 
crustes for the insurance industry, to which 
all must be 
shall 


select few 


visitor so just the 


too, 


right size. goodly number of his 


allowed to travel 
Procrustes. But | am 


rate regulation become a 
stretched or 
that 


survive the 


shortened, and it 
and only a 
treatment, It 


matter not many dic 
is SO 
easy to feel that all should fit a predetes 
mined formula. The 
and the staff of the Insurance Department 
would be 


of the industry 


path of both industry 


much smoother if each segment 
would fit the magic formula 


of dividing the dollar charged the customer 
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into 50 cents for losses, 45 cents for expens« 
and five cents for profit before taxes for fire 
Then, the 
Insurance 


and 51.5, 45 and 3.5 for casualty. 
rate regulators could look at an 
company’s net operating income before 
taxes, and if it was more than 5 per cent or 
cent of the income dollar, 
would be until the 5 per 


3.5 per cent margin was again reached, or, 
& K ' 


3.5 per rates 


reduced cent or 
if the margin is less, the companies would 
be permitted to until the 
reached. But 


mcrease rates 


magic percentage is again 


who represent the title insur 
industry in Pennsylvania feel that 
such a would kill the industry, and 
that flexibility 


into the regulatory system. 


those of us 
ance 
result 
introduced 


some must be 


We all know that, after the South-Eastern 
Underwriters case in 1944 and the adoption 
by the Congress of the United States in 
1945 of Public Law No. 15, the rate regula 
tory acts of many states either were amended, 
or first appeared on the statute books. The 
standard for regulating rates was stated to 
be that 
excessive or unfairly discriminatory.” 


rates should not be “inadequate, 


The 


antidiscrimination provision we can pass 


over. “Unfairly discriminatory” has a well 


known legal meaning and will serve to 


prevent variations in rates between risks 


of the 
be some 


same class. There will, of course, 


areas of dispute as to whether 


classifications are reasonable or whether 


subclassifications do not need to be made 
The key 


‘excessive.” ] 


words are “inadequate” and 
think 


portant words because they imply a range, 


they are very im 
a margin between top and bottom, in which 
industry 
unregulated 


is to be permitted to go its way 
They imply the concept of a 
floor and a ceiling, and not a rigid formula 
adhere in making rates 
know that the 


to the various factors to be given 


to which all must 
Of course, we all statutes 
do refer 
consideration in making and 


boil 


reasonable 


due rates, 


they down to losses. expenses and “a 


margin for underwriting profit 
and that 


the draftsmen used the singular in speaking 


contingencies.” It is unfortunate 


of “a reasonable margin for underwriting 
profit,” as this use of the singular may give 
comfort to those who seek a single formula 
to apply to all 


standards 


situations. However, the 


basic seems to me, be 
than the 
of factors that are to receive due considera 
Under the 
standards there does seem to be room for a 
gap 
and a rate that is “excessive” 


must, it 


given more consideration listing 


tion in making rates. basic 


between a rate that is “inadequate” 


so that some 
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Regulation must of necessity be 
based upon a predicted future vol- 
ume of business and the predicted 
expense of performing that business. 


flexibility in rate making will be permitted, 
and we shall not face a Procrustean formula 
National 
Commissioners, 


fixed by a subcommittee of the 


Association of Insurance 
which, like the supposed law of the Medes 
and the Persians, altereth not for all time. 

The 


ent when we 


need for flexibility becomes appar- 
differences be- 
and 


industries, 


consider the 
certain 

The 
first, and most obvious, comparison is with 
the utilities. 


tween the insurance industry 


other forms of regulated 


There we do find, in certain 

water, 
electricity, telephone and, to a certain ex- 
tent, intraurban transportation, the utility 
is a natural monopoly. 


cases, the monopoly situation. In 


The problem of rate 
regulation is simplified because the element 
of prediction with respect to future volume 
of business becomes more simplified. In 
the case of a water company it is relatively 
much easier to predict the next year’s vol- 
ume of business, for the total business in its 
service area will come to the water company 
The same natural monopoly applies to elec 
tricity and telephone service. In the case 
of an intraurban 
complications set in for we have competing 
that type 
of service, namely the and the 


transportation company 


sources perform the same basic 
private Car 
taxicab If rates for bus service go too 
high, the consumers will band together in 
car pools, will share the costs of a taxi ride, 
or will walk longer distances than 
take the bus. When we consider the rail 


roads, faced as they are with truck com 


rather 


petition, and often with competing rail 


lines and occasional water competition, the 
more difficult. In the 
field of insurance the prediction 


prediction becomes 
becomes 
vastly more complex, because of the num- 
ber of competing companies, the varieties 
of coverage and the possibility of self-insur 
ance. I do not mean to imply that the field 
of prediction is easy, even in the case of 
electricity, where volume does vary with 
industrial activity, but at least the Bedford 
Electric Company, if that is its name, will 


supply all of the electricity used in Bedford. 


This brings me to my first tentative con- 
Regulation must 
of necessity be based upon a predicted fu- 
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ture volume of business and the predicted 
that Chat 
is fundamental before any yardstick can be 
applied 
culation 


expense of pertorming business. 
It is basic because any other cal- 
make is 
founded upon the predicted volume of busi- 


that one might care to 


ness and the predicted costs. One hears a 


great deal about the expense ratio in insur 


ance rate regulation, but one fact seems to 


be crystal clear, and that is that an expense 


ratio is only the ratio that is developed out 
ot a given or predicted volume of business 
A moment’s 
that 
unit 
can only be 


reflection will lead us to see 


this is so, just as it is also true that 


costs are nonexistent as such. There 


unit costs related to or result- 


ing from a given or predicted volume of 


business, Take so obvious an example as 


the pro rata of a president’s salary of, say, 
$25,000 a year. If the production is 250,000 
units, the unit cost of the president’s salary is 
the production is increased to 
units, then the 


since the pro rata of the presi 


ten cents. If 
2,500,000 
nine cents 


unit cost drops 
dent’s salary will drop to one cent per unit. 
The same applies to all items of cost that 
do not with the 


whether production be the dollar volume of 


vary directly production, 


insurance sold, the selling of passenger- or 


ton-miles on a ratlroad or the selling of 
gallons of water, minutes of telephone con 
versation, kilowatts of electricity, of 


of cloth 


yards 


In other words, a regulated industry must 
know its costs, not just as costs, but divided 
between fixed costs and variable 
that the 


regulatory authorities the 


costs, so 
industry can demonstrate to the 
unit costs result 
ing from a particular volume of business 
In the 


supply and demand, at a price, it seems that 


classical statement of the law of 


the economy envisaged was a relatively sim 


ple economy, where the investment and 


other fixed charges of the enterpriser were 


relatively very low and _ insignificant \ 


reduction in the volume of business 


did not 


done 


immediately result in a spiralling 


effect, with reduced volume, increasing cost 


and increased price which in turn further 


reduced volume by pricing potential cus 


tomers out of the market, further increasing 
costs and so on spiralling the producer to 
the place where bankruptcy or reorganiza 
what 


tion is his only solution. Of course, 


actually happens is not as simple as the 
make it out to 


be. At the first sign of decrease 


foregoing statement would 


in volume, 
the natural tendency of the producer is to 
produce more, in order to lower unit costs 
so that he can volume at a 


capture more 
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lower both by volume 


trom his competitors and by creating new 


price, transterring 
volume attracted by a lower price. But if 
all producers attempt solution simul- 
taneously, then the result is a flood of the 
market than 
potential consumers and the resulting ulti- 


this 


with more goods there are 
mate effect is the same, namely, that sales 
ultimate 


solution is some procedure whereby several 


do not cover costs, and the only 
fixed charges can be peeled off 


Chat is, 


layers of 


and sent to the scrap heap again, 


bankruptcy or reorganization 
all of with 


What 


regulation? It 


have to do 
leads to two tentative 


does this 
rate 
conclusions First, any rate regulation 
must be keyed, not to past volume of busi 
ness, but to a predicted future volume of 
business so that the effect of the pro-rating 
expected volume ot 
Second—the 


easy, unpractical answer so often given by 


ot fixed costs in the 


business can be demonstrated 


the rate regulators—if costs go up, rate 


falling 
is not a time in which higher prices 


increases can be given \ time of 


volume 


will be paid without further decreasing 


volume Therefore, rate regulation and 


rate revision can not be on an annual basis, 


so as to adjust income each year to a 


Procrustean yardstick of a fixed reasonable 
margin for profit and contingencies. There 
flexibility so that 


room to store up surplus in the good years 


must be there is some 


to meet the losses of the bad years 


| believe, more graphically illus 
field than else 
Unless there is a real estate trans 


all likelihood, ever 


Insurance 


This is, 
trated in the title insurance 
where 
action, there will not, tn 
be a tit 
of a title is almost invariably procured only 


insurance transaction 


when there is a deed given or a mortgage 
a here 


fire insurance, not 


created is no renewal business as in 
is there any annual pre 


mium volume from old sales as m lite in 


surance There is one payment made for 


title insurance, when a title changes hands, 
and the insurer covers the risks no matter 
the price level prevailing when a claim is 


made 


\ study made of deeds, voluntary sales 
and mortgages in Philadelphia County from 
1913 to 195] that 
siderable variation in the volume of 


that 


indicates there is con 
trans 
actions form the basis for insurances 
That 


voluntary 


of the title to real estate study 


showed that, combining sales 


and mortgages, the potential volume of 


transactions in the 25-year period from 1922 


to 1946 varied from a low of 24,421 to a 
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high of 190,286, or a peak that was about 
74 times the bottom. Even in the five-yeat 
period from 1942 to 1946 the variation was 
from a low of 68,900 to a high of 117,465 
li we mortgages alone, the varia 
tion is from a low of 7,608 to a high ot 
103,839 on the 25-vear basis and from 25,099 
to 46,348 on the five-vear 

index of 100 to an index of 180 in five years. 


consider 


basis or from an 


the 25-vear 


16,813 to 


On voluntary sales alone Varia- 
86,447 and the 
five vear Variation was trom 43.081 to Fiukise 


100 to 170 in five years. 


tion was from 


or a variation ot trom 


Thus, in title 


insurance, the variation in 
transactions alone is of great 
the Philadelphia 
shows that the cycle from peak to peak was 
1923 to 1946, considering 


the number of potential transactions alone 


volume of 


magnitude, and study 


23 vears, or from 


What the situation would be, if we could 


find some method of translating the number 


of transactions into a potential dollar vol 


ume of business, we do not as vet know 


Common sense dictates, however, that since 
prices have been rising, the 1946 peak woul 
higher than the 1923 


dollar 
from the low of the cvcle to the peak of the 


in dollar volume, be 


peak, and that the volume variation 


cycle will be found to be of almost doubl 
indicated by the ht 
showing the number of 


the magnitude 


ures 


transactions 


If a title 
good service ina metropolitan area, it must 
maintain a title plant, 
records and indices 
the title for 
This 
cording office and an abstract of each in 
strument recorded. 


msurance company is to give 
that is, a set of 
indicating the state of 
each tract of land in the are: 


mvolves a daily check with the 1 


The physical plant and 
the minimum number of clerks and officers 
needed to do this work are a fixed charge 
that 
ume of 
personnel of a 


must be met no matter what the vol 


business may be 
company can not be ex 
panded and reduced in direct proportion to 
the volume of given volume 
of work will require a force of, let us say, 
A 15 per cent 
increase in the amount of work will not 


business \ 


100 people in a title company 


require any increase in personnel and can 


be done with a 2% 
payroll to account for some overtime. Thus, 
if an original load be taken at 100 and cost 
at 95 to allow for 5 per cent profit, we find 
115, but the in 
creased cost is only 97.375, and we show a 
profit of 17.625, or roughly 15% per cent 
Now, if we are forced by the rate regula- 
tory authorities, in a peak of good times to 
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per cent increase in 


that the increased load is 


Likew ise, the 


Rate regulatory authorities must 
consider a period of years related to a 
business cycle in determining whether 
rates are excessive or inadequate. 


that we have only a 
5 per cent margin for profit and contingen 
cies, we would be forced to 
to yield, not 115 but only 

What happens when business falls to, let 
5 cent of the 


cost will 


reduce our 


rates so 


reduce rates 


102.375 


us say, 95 per first level we 


discussed? Our drop back, of 


Mcome 
84.57. 


vill drop to 
Thus, 


course, to 95, but the 
95/115 102.375 or 


of breaking 


instead 
9 43 


loss of 


even, we show a 
points or better than 11 per cent 


Let us also assume that our five-point 


profit from the first year of 100 income and 


95 cost was handled in the usual manner, 


with about 2 
2 retained net to the 


points going for taxes and 


company, Of which 
60 per cent, or 1 points, 
This 
of accumulated surplus to meet thi 
9.43 


to balance one bad vear If, as the 


vas paid out 1 


dividends vould leave only one point 


loss ot 
points, or a ratio of ten good years 
past 
cyck trom 15 


teaches us, the real estate 


to 20 vears, then we know that we will need 


more than a ratio of ten good to one bad 


in the rate structure. 


What of the 
should be 
the loss? As to this there are tw 
that First, how. cat 


we be sure which Vear is the bad vear, 


usual answer that rates 


raised in the bad year to prevent 
oO questions 
must be answered 


before that year begins? Second, can rates 
be raised on a falling market in a commodity 
that is not a natural monopoly? Let us see 
what would be required under our examplk 


We are, in a 


to raise 


market, to be asked 
84.57 to, say, 97.5 to 
half of the theoretical rea 
return. This 
crease of about 13 


under the old 


falling 
rates from 
vield only one 
mean an in 
84.6 oft 
rate in 
crease of 1514 per cent in a falling market 


sonable would 
points on the 
mcome rates, or a 
I have previously stated the general theory 
of the spiralling effect of increasing rates 
in a falling market assuming that increased 
rates did not result in a loss of additional 
There 
problem of the strong, 
which will 
increase rates on the chance that it can gain 
In a period 
of falling prices, could any insurance com- 
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business. need only be mentioned 


the added 
company, 


well 


financed refuse to 


a greater share of the market, 





missioner withstand the political opposition 
and bad public relations caused by an order 
increasing rates over the objection and op- 
position ot one ot 
or if he did, 


court, can we 


more strong companies, 


and the case were taken to 


predict, with certainty, the 


outcome of the litigation ? 


Out of the foregoing, I submit, several 


conclusions can be drawn 


(1) The rate regulatory authorities must 
consider a period of years related to a busi 
rates are 


ness cycle in determining whether 


excessive or inadequate 


business cycle considered must 
related to the 
segment of the 


(2) The 


be one properly business ol 


the particular insurance 


industry under study 


(3) The reasonable margin for profit and 


contingencies must vary trom year to year, 


good years and decreasing in 


increasing in 
the years of poor business 


(4) In determining the reasonabl 
for profit 


Margin 


and contingencies, consideration 


must be given to net income after taxes on 


income 


Perhaps the support tor this last conclu 
developed 


One 


sion has not been completely 


us presentation ettect, 


' } 
howe ver, has been disc uSS¢ d, and that 1s the 


retained earnings that can be 


good VYCal 


amount oft 


accumulated in to meet the drain 


ot bad vears The other aspect. appears 


more fully when we turn to 


discuss how 


the proper quantum ot 


reasonable mareim 


for profit and contingencies shall be de 


termine: 


ment with 

period of years to be used in 
and pronts and that the amo 
sonable Mars 

must Val 

evel The I 
agreement upon the amount 


margin over the period of the cycl 


we do not find too much of a guide in ow 


rate regulatory statutes, ‘True, the statutes 
use the term “underwriting profit,” and it is 
equally that the 


profit” does not include investment income 


true term “underwriting 


However, the reasonableness of the margin 


for underwriting profit and contingencies 


must be determined in relation to the return, 
after taxes on income, and preferably on 
stockholders’ 
follow the 


tempt to relate casualty underwriting profit 


equity. But just as I can 


not quite position that an at 


to stockholders’ equity 1s unjust, unreason 
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able and unsound, I must equally and force 

fully that there 
is any one figure of return or stockholders’ 
equity that throughout 
the entire range of the 


dissent from the position 


should he reached 
insurance industry. 


lo act as if there were iS, again, to create 


a bed of Procrustes for certain segments 


of the industry. 
It is 
must 


that the 
with the 


axiomatic rate of return 


vary risk 


business, It 


inherent in the 
that the 
with different types of insur 


is also demonstrable 
risk will vary 

In connection with the investigation 
title 


ance, 


into insurance rates in Pennsylvania 
we prepared a tabulation showing the ratio 
of net earnings book value 
of the eight stock life insurance companies 
Best's Digest of Stocks, 


and a similar tabulation was made for some 


alter taxes to 


listed in Insurance 
50 fire, casualty, fidelity and surety compa 
The period covered was the 21-year 
period from 193) to 1951 Book 
value was taken as the stockholders’ equity 


nies 


inh lusive 


as shown by the 
that for 
only 40 
fire, casualty, et 


reports. It is also 
the years 1939 and 1940 there 


companies 


true 
were 
the sample of 
but this should not mate 


used in 


rially affect our results 


Considerable variation in return 


Life insurance companies varied 


rates ot 
was noted 
trom a deficit equal to 2.69 per cent of the 
1933 to a high of 
1936 the five 
1947 to 1951 


stability was noted, the 


reported book value in 
15.87 pet 


period trom 


cent in year 
inclusive, greater 
ratio being 
1951 to a 
cent in 1949 The 


age for the 21 years 


Irom a 


low of 9.77 per cent in high of 


13.27 per weighted ave 
vas 10.31 per cent, and 


the arithmetical average cent, 


was 9.29 pet 
Lhe other tre nd note d was the almost steady 
book value 1934 to 1951. 
Only in 1937 did there fail to be an increase. 
In absolute figures the from 


$107 million in 1934 to $414 million in 1951. 


fidelity and 


a greater 


Increase 1n lrom 


increase Was 
In the fire, casualty, 


feld we noted 


earnings 


surety 
stability im the 
ratios and a somewhat lower re 
tlere the 21-year 
was from a low of 4.17 pet 
1932 to a 10.18 per 


Che five range was trom 


turn on liquidating value 
range cent in 
cent in 1949. 
a low of 5.77 
per cent in 1951 to the high of 10.18 per cent 
in 1949 the 21 
years was 6.86 per cent and the arithmetical 


6.92 per 


high of 


yeal 
The weighted average tor 


average was cent Liquidating 
value also showed an increasing trend trom 


$690 1932 to $2.9 billion in 1951. 


were only able to obtain 
Pennsylvania title 
companies in the title 


million in 


Unfortunately we 


figures trom insurance 


insurance field, and 
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due to the fact that our title business is 
done quite often by a department of a bank 
ing institution, which kept no separate com- 
parable figures, our sample is quite limited, 
covering three companies for 
period, and never more than five 


show losses in the entire period from 1931 


Here we 


to 1937 inclusive, a profit in 1938, again a 
loss in 1939, and profits from 1940 to 1951 
inclusive, with, as we might expect, a peak 
profit in 1946 to correspond with the post 
war peak in number of 
actions. The range was from a deficit of 
14% per cent of stockholders’ equity in 1932 
to a peak profit of about 12% per cent in 1946 


real estate trans 


To give some test of the accuracy of out 
results derived from such a limited number 
of companies we then plotted the number 
of real estate transactions (mortgages and 
voluntary 
the low 


sales combined) on a scale where 


point was in the neighborhood of 
the low point on the scale used for plotting the 
net worth 
high 
graph 
peak 


percentage of the 
of our title insurance companies, Tlic 
due to the 
used, 


losses as a 
point, divisions on the 


paper came a bit above the 
profit ratio. The result was startling. The 
fluctuations in title profits fol 
lowed the same pattern, very largely, as the 


fluctuations in the number of recorded real 


insurance 


estate transactions 


Consequently, it is felt that a rate of re 
turn in good 
per cent on 


years of a somewhat highet 
stockholders’ 
ranted for title insurance companies, than is 


shown for life insurance companies. 


equity 1S wat 


To return to our main theme, however, 
what do these figures show us generally as 


to the proper approach to rate regulation 

With some diffidence I suggest that they 
again demonstrate the impossibility of what 
be called the 
rate regulation, and yet they 


system ol 
the ad 
vantages of the cyclical approach, and that 


may year-by-year 


she mw 


the relation of profit to stockholders’ equity 
has some value 


This last point needs some additional 


background to develop it As all who are 


familiar with insurance companies know, 


the impact of tederal income taxes varies 


with the classification of the company, 


whether life or other, and whether the 


reserves qualify for deduction as unearned 
premium reserves. The title insurance re 
serves required to be set aside in Pennsy] 
vania are not a deductible item for income 
tax purposes. Consequently comparison of 


returns before taxes on income must be 
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half the 


adjusted to allow the title insurance com- 


pany to earn not amount of its 
reserve, but enough additionally to pay the 


income tax on 


only the 
what is set aside as the 
reserve. Considering net returns after taxes 
It also 
return 


on income eliminates this problem. 


facilitates comparison with the 
earned in other forms of industry, in effect 
with the other sources competing for the 
investment of the insurance company stock 
holder’s dollar, or, if you will, the dividends 
available to the mutual policyholder should 
he decide to liquidate his company and em- 
ploy his surplus to policyholders to better 
advantage event, the 


problem is to find the fair and reasonable 


elsewhere In any 


profit margin to be used in rate regulation, 
as the average goal to be achieved over a 


proper period of years. 


Here, 


figures over a 


unfortunately, a compilation of 


period of time is not 
However, in the years from 1949 
to 1951 inclusive, when the 56 fire, casualty, 
fidelity and studied had 


returns of 5.77 per 


long 
available. 


Surety companies 
10.18, 6.83 
respectively, and the eight life companies had 
13.27, 10.56 and 9.77 per cent respectively, 
some 1,700 manufacturing 
13.9, 17.1 and 14.4 per 
| am using net after taxes as a percentage 
of net worth. For some 90 extractive in- 


and cent 


companies had 
cent In all cases 


dustries the figures were 12, 15 and 13.3 per 
cent respectively About 
the trade wholesale and retail classification 
showed 13.4, 14.8 and 11.5 per cent while 
100 amusement and service companies 
showed 9.9, 10.5 and 9.8 per cent. In the 
public utility industry, when 
tabulated, the 
and 9 per cent re- 
Only the transportation indus 
than our fire, 


180 companies in 


regulated 
about 300 companies 
were &8, YS 


were 
results 
spectively 
try made a poorer showing 


casualty, fidelity and surety group, when 


some 250 companies reported 3.4, 5.7 and 
5.2 per cent. 

Based on our past experiences with price 
controls (and rate regulation is nothing but 
price control), we can conclude that sooner 
or later all price control boils down to profit 
From the 

medieval 
return 


control in the last analysis 
concept of the “just 
guild regulations, 
on the fair value of the property used and 
useful in the business, to O. P. A 


and the 


price” ot 
through the fair 


standards 
standards used in present-day 


milk, 
regulated 


regulation of the: price of the con- 


troversy between the and the 


regulator has, inevitably, finally come to a 


question of what is a fair allowance for profit. 


Usually the issue resolves itself into an attempt 
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Rate regulatory authorities must be 
flexible in their approach, as there 
is no one formula applicable to all 


types of insurance companies. 


to determine what rate will not only keep capi- 
tal invested in the industry 
withdraw but 


from seeking to 
attract 
capital. In nonemergency 


also necessary new 
price regulation 
this can best be arrived at by comparison 
with risks of 
hazard of course, room for 


diversity of 


nonregulated comparable 


There is, some 


opinion as to what is a non 
regulated risk of comparable hazard, and 
suggest the 
Title 
feels 
with the 


Insurance 


it is not my here to 


answer for all 


purpose 
types of insurance. 
Pennsylvania, at least, 


live by 


insurance in 
that it can comparison 


return after taxes allowed to 
companies generally, if such return ts fixed 
over a period of years comparable with the 
real estate cycle with due allowance for in 
creased profits in the peak years of our 20 
deficit 
years in the bottom part of the cycle. It is 
also felt that, 


income tax situation and in the comparable 


year cycle to compensate for the 


due to differences in. the 


quantum of investment income, the com 


parison should be made on the basis of net 
return after rather than 


taxes on income, 


before taxes on income. 


making 
the comparison on the basis of the spread 


I hold no especial brief against 


between gross income and expenses, includ 


ing taxes on income, as compared with 


using net profits alter taxes as a percentage 
of stockholders’ equity I 
point out that the 
industries as 


will be 


must, however, 


spread found in such 


electric power, railroads and 


misleading unless 
the net Thus, in the 
period from 1939 to 1951, inciusive, based 
find that net profits 
after taxes as a percentage ot.gross income 
20.2 to 12.8 per cent in the 

industry, from 17.9 to 6.1 


per cent in the telephone industry and from 


telephone very 


asset test is used 


on census figures, we 


ranged from 
electric power 
12.1 to 2.3 per cent in the case of railroads. 
In the 
ance, real estate and lessors of real property 
26.2 


category known as finance, insur 


it ranged from to 6.7 per cent while 


in durable goods manufacturing the range 
for 200 corporations with assets of $10 mil- 
lion and over was only from 9.8 to 4.1 per 
and in 100 corporations in the 


cent, non- 


Federation of Insurance Counsel Convention 


durable goods field from 9.5 to 2.3 per cent. 
Yet it was the manufacturing industry, you 
will that 14 to 17 per 
cent on its net when the figures 
were considered from that angle 


recall, earned trom 


assets 


In summary, then, the experience with 
into title 
in Pennsylvania has led me to the following 
tentative 


the investigation insurance rates 


conclusions as to the rate regu- 


lation problem 

(1) Any rate inquiry must of necessity 
itself with the future volume of 
business and expenses of the regulated com- 
and the regulatory authorities 
should not substitute their judgment for the 
judgment of the 


these 


concern 
panies, 
operating companies on 
clear cases 
operating 


matters except in 


discretion by the 


very 
of abuse ot 
company. 
(2) The rate regulatory authorities must 
be prepared to be flexible in their approach, 
as there is no formula applicable to 
Insurance companies 


one 


all types ol 


(3) Rates cannot be regulated on a year- 
basis, but the question, in general 


whether 


by-year 


rate cases, rates are excessive or 
inadequate, must be considered in relation 
to a period of years related to the business 
directly affecting the particular 


cycle most 


type of insurance under review 


(4) The 


contingencies 


reasonable margin for profit and 


will, of necessity, vary from 


year to year, and can only be fixed in terms 


of an average margin over the period of a 
business cycle 
(5) Comparisons to determine a reason- 


able 


can only be 


margin for profit and contingencies 


made on the basis of net in- 


come after taxes on income, including in- 


vestment incomes, and probably only on the 


basis of a return on “stockholders’ equity” 


” 


or “surplus to policyholders 


To these, | would add a sixth, the sup- 


port for which need not be developed here: 


(6) It is no function of the rate regu- 


latory authorities to regulate business 
practices; all expenses actually incurred and 
legaliy allowable to a corporation must be 
treated as expenses in fixing rates. 

Of all 
the need for 


frank 


between 


these principles, the 


flexibility of 


greatest is 
approach and 


recognition of differences in need 
different 


in our desire to escape from the Scylla of 


lines of insurance, lest 
the South-lastern Underwriters case, the in- 
shall find 
Charybdis of 


that it has 
Procrustean 


[The End] 
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The Casualty Claimant 


By FREDERICK D. LEWIS 


with the 
system of deter- 


dissatisfied 


4 Hele PUBLIC is 
effects of the modern 
mining casualty compensation on the basis 
of liability fault. 


sufficient this dissatisfaction 


There is 
Will 
the state provide a remedy or will the in 
surance industry make a_ governmental 
unnecessary’ On the 


arising out ot 


cause tor 


remedy answer to 
this question depends the future of free en- 
terprise in the casualty insurance industry 
If the state must provide the remedy, then a 
continuing trend toward state ownership or 


operation of the industry can be expected 


Let us examine the case of Mr. John Doe, 


casualty claimant 


Mr. Doe has a wife and two small chil 
dren. He is support. 
They three 
miles from the shoe company where John is 
employed Two months ago, John re 
sponded to the call of the alarm clock, just 
as he has done every working, day for the 
last ten years, shaved, dashed to the break- 
fast table, gulped his breakfast and read the 


their sole means of 


live in a modest home two or 


morning news, perfunctorily kissed his wife 
woodbye, backed out of the drive and, like 
Dagwood, disappeared down the street in a 
An hour 
Doe answered the phone and 


cloud of early morning confusion. 
later, Mrs 
was told that John was in the hospital; he 
had been seriously injured in an automobile 
collision. 


Several days later, while visiting with 
John in the hospital, Mrs. Doe asked John 
how they were going to meet their current 
bills, not to mention the doctor and hospital 


bills 


The search for an answer to this problem 
John 


a lonely path, bounded on 


has taken our Doe and countless other 
John Woes ovet 
its two sides with pitfalls of desperation and 
John is an unin 


precipices Of ignorance 


formed layman. His knowledge of law is 
limited to newspaper articles and the gib 
berings of an equally uninformed neighbor. 


Of this, however, he is certain: his doctor 
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and hospital bills may be the largest single 
obligation he has ever had; his modest sav 
ings will not meet even his current bills and, 
being unable to work, heaven only knows 
how his wife and children will eat while he 
is recuperating 


Thus we 
the case of John 


approach the second phase of 
claimant— 
It is apparent that he 
must do something about his situation. “Do 
what?” he asks, you reply, “Pursue 
your legal remedy or be pursued, as the case 
may be.” If our John like 
John Does, he has probably had only a 
vague with the law, when he 
rented his house or got a traffic ticket. This 
is probably the first time that John has 
found bedfellow with the law— 
and a strange bedfellow he most likely finds 
it to be. John has suddenly been cast into 
the maelstrom of the law—the tort concept 
of liability fault 


Doe, casualty 
John Doe in action 


and 


Doe 1s most 


association 


himself a 


arising out of 


Legal Framework 
of the Fault Concept of Liability 


The measure of fault—the law.—The con- 
liability arising out of fault 
sarily raises the question, “When, under the 
law, is fault?” In attempting to 
solve this riddle, the field of automobile lia- 
bility law has become steeped with formalized 


cept ot neces- 


one at 


rules of behavior, exceptions to those rules, 
for violating the contradic 
tions and rapidly changing authority. This 


is apparent in cases relating to speed, con 


excuses rules, 


trol, lookout, dutiés at intersections, passing 
regulations concern- 
other 
Add to this mixture the various problems 


and following, and in 


ing lights, brakes and equipment. 


relating to due care and proximate cause, 


the various doctrinal limitations such as 


contributory negligence, assumption of risk, 
and res ipsa loquitur, and 


last clear chance 


such extensions o1 
of liability 


bility 


statutory modifications 


as the guest statutes, owner lia- 


statutes and nonresident motorist laws. 
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that over 50 is- 
sues relating to theories of action, doctrines, 


It can be demonstrated 


or defenses single case in- 


volving a collision between two automobiles 


may exist in a 
Insurance com 
alike attest to 
predicting, with any 
the outcome of 


cach carrying a passenger. 


panies, courts and lawyers 


the dithculty ol degree 
oft accuracy, 


bility or damages. 


John Doe must, as a plaintiff or defend- 
ant, assume the risk of uncertainty in the 
defendant, he is able to 
spread this risk by carrying automobile lia- 
bility least to the 


policy limits. If he 


law If he is a 
msurance, at extent of 
is a plaintiff, however, 
The law 
presumes that John Doe is a free agent, able 


he must shoulder this risk alone 
to ascertain and bargain his own rights, and 


able to analyze his own risks 


Query Does John Doe want to assume 


the risk of uncertainty in the law any 


longer? 


The measure of fault—the facts. 
the law can be 


Before 
properly applied, the true 


facts relating to an automobile collision 


must be Automobile accidents 


ascertained, 
happen suddenly and for an infinite variety 
of reasons. ‘The true cause of the accident 
is often impossible to ascertain. The evi 
inad 
It is often impossible to dispute 
an untruthful 


rampant in 


dence is often either unavailable or 


missible 


assertion. Speculation runs 


areas involving such questions 


as speed, control, lookout, or the relative 


positions of automobiles at 


intersections 
Yet, these questions are involved in the ma 
jority of the automobile cases. In _ these 
areas misrepresentation has its own reward. 
Since the burden of finding facts and prov- 
ing fault is upon the plaintiff, this is another 


burden which John Doe must bear 


Query Is John content with this burden? 


Professional analysis of fault.—As 
pointed out, fault is 


already 


the measure ot a prob 


lem of and uncer- 
layman, is 
unable to answer 
Yet, casualty claim- 
settle without legal 
seeks a remedy without 
legal help, he throws himself entirely on the 
mercy and conscience of the defendant, his 
counsel, or The law supplies little 
remedy if their consciences are deficient. 


exceeding 
tainty. Our John 
wholly unqualified 
the question 


complexity 
Doe, as a 
and 
himself. 
ants 


very frequently 


advice If John 


insurer. 


If John Doe seeks legal counsel, he will 
bear the risk that he chooses capable coun- 
sel. The likelihood is very great that John 
will not make a choice on the basis of merit 
and skill in this area 
family attorney or 


He may seek out his 
a chance acquaintance. 
wholly unskilled in 
trial techniques, uninformed as to the law 
and inept at the bargaining table. Ad- 
justers know that a great number of law- 
yers threaten trial with the hope of obtain- 
more settlement. They 
idle threat 
is unwilling or afraid 


This attorney may be 


ing a Satisfactory 
that 


because the attorney 


also know this is often an 
There is ample evidence to 
show that the amount of a settlement offer 
varies in direct proportion to the estimated 
willingness of the opposing attorney to go 


to try the case 


once he 
All too often the adjustment of 
an automobile 


to trial and his estimated ability 
gets there. 
matter of 
two or three phone calls, a letter, or perhaps 
a visit between the lawyer and the adjuster 
All too often the con 
windfall 
for the attorney and the gibbet of the client. 


case involves a 


or Opposing c¢ yunsel. 


tingent fee agreement becomes a 


On the other hand, if the defendant. is in 
sured the insurer will have procured for the 
defense an attorney who professes a special 
ization in the field of automobile law, who 
is skilled in trial, informed as to the law and 
adept at the bargaining table 


able 


assured a 


Capable de 


fendants’ attorneys are to specialize 


They are virtually continuous 


flow of clients, and their fees are certain 
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Defendants’ picked on the 


basis of merit by persons who, unlike John 


attorneys are 


Doe, are trained and disciplined in the law 


John 


these 


Doe 
facts nor 


probably neither appreciates 
thei 


He does know, however, that since 


understands signifi- 
cance 
attorneys’ fees are not part of the loser’s 
costs, the burden of pursuing a remedy with 
professional help is often a tremendously 
expensive burden which he must bear. He 
that often 


which was awarded to John in order that he 


is also aware this fee is money 


could be compensated for his hospital and 
bills, his 
suffering 


doctor loss of earnings and his 


Query Does John Doe bear 


these risks any longer? 


Want to 


The testing of fault—compromise or liti- 
gation?—Before John Doe can recover for 
his own injuries, fault must in some fashion 
be tested. The law assumes that John Doe 
is a free agent, capable of bargaining his 
own rights, The law assumes that all par 
ties bargain at arm’s length according to the 
Factually, how 
John Doe 


disadvantage 


doctrine of caveat emptor 
ever, this is often not the case 
bargains at a_ considerable 


Even if he is represented by counsel, the 
ultimate decision as to whether a settlement 
offer should be accepted rests with John 
In our hypothetical case, as in many actual 
cases, John Doe has suffered a financial as 
well as physical catastrophe. If he refuses 
to settle, he must assume the delays of liti- 
This 


volve a delay of one, two, or three years or 


gation may, in crowded courts, in 


even longer if an appeal is taken. In the 


usual case the immediate needs of John’s 
family, the demands of his creditors, or the 
urgencies of his business make a small in 
adequate settlement a much more tangible 
than the 


and perhaps more justifiable 


asset contingent possibility of a 


much larger 
recovery if he remedy to its 


proper limit. 


pursues his 


with this the established fact 
that there are a surprisingly large number 
of John 


any expense to themselves 


Consider 


Does who will avoid litigation at 


Query: Does John Doe desire to assume 


the risk of a coerced bargain any longer 


The testing of fault—the race to the 
courthouse.—Because the question of fault 
is usually a question of considerable dis 
pute under the present state of our automo 
bile law and because the facts are so difficult 
that the 
driver with whom John Doe collided may 
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to ascertain, it is very possible 


consider initiating a suit against him. Once 
filed the labeled 
John may well be a defendant even though 


this suit is parties are 
the equities are with him and even though 
he may sustained 
injuries. 


have far more extensive 


You may argue that John is not preju- 


diced because he has the right to file a 


counterclaim. Let us examine this conten 
tion in the light of practical considerations. 
John, in all likelihood, carries 
When suit is filed against him, he will notify 
the insurance company. The 
then obligated to defend him. The com 
try to settle the suit with little 
John’s injuries or his right to 
Liability in- 


insurance. 
company is 
pany may 
regard for 
be compensated for them 
surance carriers are defense-minded and so 
are their retained attorneys. They have 
never agreed to help John obtain a remedy 
have agreed only 
He has 
counsel but the insur- 
has the right to defend As 


a practical matter, John rests his case with 


in his own right They 
to defend him and pay his lability 
the right to procure 
ance company 
the insurer’s attorneys. If a counterclaim 1s 
filed on behalf of John, it is usually filed as 
There is ample evi- 


a defensive measure 


dence that the number of recoveries under 


counterclaims is small. Counterclaims are 
urged with little hope of recovery, the dam- 
ages of the defendant are often not stressed, 
with which a counter- 
claim is pursued falls far short of that dis- 


plaved by the plaintiff. 


and often the vigor 


that a counter- 
As a practical matter a substan- 


This, of course, assumes 
claim is filed 
tial percentage ot the cases does not contain 
The may be filed 
without consulting John as to his own de- 


counterclaims answet 


sires or need for a remedy. The presump 


tion is that he is well served if he is 


adequately defended 


John is therefore well advised to run to 
the courthouse, file his complaint and cap 
ture the equities and economic advantages 
which, under the 


present system, are inci- 


dents ef the plaintiff's case. 


John want to run? 


Query: Does 


Liability arising out of fault—the re- 
covery.—Until recent years John Doe has 
had to risk that the 
would be able to satisfy a judgment. 


defendant 
That 
John has been dissatisfied with this risk is 
that 
financial 


bear the 


evidenced by the fact many of the 


states have passed responsibility 


Statutes, compulsory insurance Statutes, un- 


satisfied judgment fund statutes, impound- 
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ing laws and other statutes of a similar type 
all designed to relieve the casualty claimant 
of part of the risk of the indigent defendant. 
pointed out the 
limitations of 


Several recent articles have 


weaknesses and these pro 


grams. John Doe still bears a sizeable risk 


that his judgment will not be wholly satisfied 


John Doe has also had to assume the risk 
that 
tained against the 


jurisdiction and service could be ob 
The various 
sought to 


These law Ss, too, 


defendant 


nonresident motorist laws have 
alleviate some of this risk 


limitations 


Does John Doe feel that this risk 
has been sufficiently alleviated ? 


have thei 


(Query 


Public Reaction to Effects 
of the Fault System 
What are 


fault approach in determining his right to 


John Doe’s reactions to the 


compensation’? ‘The answer to this question 
has a great deal to do with public attitudes 
toward the law, toward the legal profession 
toward the 
experience will determine not only 
attitudes, but 
of his 


and insurance industry His 


his own 
those of his 


opinions and 


family and closer friends 


W he n we 


sons who 


many 
consider the vast number of pet 
directly or indi 


are, each year, 


involved in an automobile accident, 
that 


work to remold public opinion in this area 


John Doe, 
safely 


rectly 


it is obvious powerful forces are at 


In re-examining the case of 


casualty claimant, I believe we can 


assume that John Doe and countless others 
who have been in similar circumstances are 
dissatisfied with the modern system of de 


termining casualty compensation on the 


basis of liability arising out of fault 


dissatisfied 
First, 
produces in 


It is my opinion that they are 
System tor two 
that this 


prejudicial to 


with this 
they teel 


equities 


reasons 
system 
and, second, 


the risks which 


them 
they do not want to assume 


this svstem forces upon them 


John 


panies for the 


blame the insurance com 


inequities of 


Doe may 
(his system 


The casualty companies have often been 


castigated for inequities which are 
only to the fault 
many respects the casualty insurance indus 


properly 


referrable system In 


try has merely established itself as a busi 


within the framework of a system 


provided Ot 


ness 
which the law has already 
course, some insurance companies may have 
deliberately taken unfair advantage of op 
portunities which the system provided. It 


is equally true that some adjusters have laid 


Federation of Insurance Counsel Convention 


On the other hand, 
engaged in 
mis- 


aside their consciences 


claimants have, on occasion, 


faked 


extent ofl 


fraudulent claims, or 
their damage. 
reducing the 


between 


schemes, 
represented the 
Nothing will be 


argument 


gained by 
to a contest saints and 


sinners. There are natural inequities of the 
system which conscience and good business 


practice will not cure 


suggested that the public no longer 
wishes to assume the risks which the fault 


I have 


system torces upon them here is increas- 
that the attitude is 
changing from a philosophy of rugged indi- 
which risk 


ing evidence public 


vidualism in was the principal 


ingredient to a philosophy which demands 
This change in 
reduced or eliminated 

The worker 


financial 


philosophy has 
risk in 


sccurity 
effectively 
no longer bears 


other areas 


many of the risks of industrial 1n- 
juries because of the workmen’s compensa 
risk of unemployment has 
unemployment 
The old rule of thrift 


for his old 


tion acts The 


been partially reduced by 
compensation plans 
which admonished one to save 
age has given way to social security plans 
Many of the market 


risks of the farmer have given way to parity 


with old-age benefits 


Countless other laws, governmental 
and, it 
should be noted, insurance companies, have 


plans. 


agencies, charitable organizations 
as their sole excuse for existence the avowed 
individual 
public at 


whether it be a risk of injury, disease, hard- 


task of removing risk from the 


and spreading it to the large 
ship, or catastrophe. The premise is that it 
good to spread the risks of 
John Doe, educated to this 
belief, wants security and is afraid of risk. 
The fault liability 
and hence compensation is philosophically 
out of tune with the modern demand for 
Whether or not we like this se 
philosophy 


is in the public 
the individual 


concept for measuring 


security 
is beside the point; it 1s 
must 


curity 
till a 


rec kon. 


philosophy with which we 


John Doe is on the march. The public is 
expressing dissatisfaction with the fault sys- 
tem Statutes are but 
public will. Most 


statutes in recent 


reflections of: the 
of the states have passed 
years which seek, in one 
way or another, to guaranty security to the 
These statutes vary from 


casualty victim 


the mild approach used under the financial 


responsibility laws to the compulsory state 


insurance scheme such as that adopted in 


Saskatchewan. Between these extremes lie 
such schemes as the compulsory insurance 
laws, impounding laws and unsatisfied judg 
These various 


ment fund plans. statutory 
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still in 


objecti mm 18 


the experimental stage 
that 

This is perhaps an- 
that suffi- 
ciently guarantying security to the casualty 
that these statutes 
have only one facet of the 
problem It should 
be noted that this is only one of the many 
John Doe under the fault 


devices are 
A common 
haven't enough teeth. 


these laws 


other way of saying they aren't 


victim It is obvious 
concentrated on 
the indigent defendant 


risks borne by 
system. 


If the ultimate goal of the leigslators is to 


Quaranty security to casualty victims, then 
the state of the law is presently in a most 
mild form If 
legislative goal there can be only 
able prediction as to future legislation: The 


statutes will become more rigorous in their 


and innocuous this is the 


one ten- 


demands, encompassing more of John Doe’s 
risks, 
scheme of compensation can result 


and eventually only a_ socialized 


Other 
mobile liability field point in the same di 


recent developments in the auto 


There is a noticeable tendency for 
direct 
more cases to the juries 


rection 


verdicts and send 


The result of this 


courts to lewe! 


is obvious—there are more recoveries for 
the plaintiff and hence greater and more fre- 
the casualty claim 
now adopted 
effect. 
There are a number of recent cases in which 
the plaintiffs have resorted to diversity ar 


thei 


quent compensation tot 
ant. Direct statutes 


in a number of states have a similat 


action 


guments in order to get cases before 
a federal court in a foreign jurisdiction hav 
ing such a statute. There 
that the plaintiffs’ attorneys at least have 


The 


frequency and size of verdicts for the plain 


is some evidence 


considered these statutes advantageous 


tiff in states having compulsory insurance 
statutes would that the 
thinking in terms of awarding compensation 


indicate juries are 


to all casualty claimants. The nonresident 


laws have certainly extended the 


the casualty 
toward 


motorist 


remedy of victim. There is a 


noticeable trend relaxation in the 


application of some of the doctrines of the 
extend lia 
The development of the comparative 


law, the effect of which is to 
bility. 
negligence doctrine, and the treatment by 
the courts of such other doctrines as con- 
tributory negligence, last clear chance and 
res ipsa loquitur, all evidence the trend. It 
arguable that the trend toward 


higher verdicts is a by-product of security 


is even 


minded juries rather than a temporary in- 


flationary trend as some have suggested. 
In summary, it is my that John 
Doe, dissatisfied with the fault system, has 


Statutory 


position 


demanded remedial legislation 
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otner 


and developments in 
herald his efforts. This 


lessen until the causes for dissatisfaction are 


trends areas 


demand will not 


alleviated. 


and the 
casualty 


In substance, all that John Doe 
public ask is that the risk of the 
claimant be spread among all of those who 


use and occupy the highways 


This demand is not foreign to the insur- 
Indeed, it is the very justifi- 
industry. 


public 


ance industry 

cation for the existence of the 
Policies are sold to members of the 
who want to spread risks. The casualty 
insurance companies have thrived by offer- 
ing the public 
risk of liability 
offered a means by 


spread the risk of casualty losses 


a means for spreading the 

They have not adequately 
which the public can 
Present 
medical coverages are inadequate. It is the 
latter risk which John Doe. 
He wants certain compensation for his in 


now concerns 


juries, He will have it, one way or another. 


Alternatives for the Industry 


This demand of the public will be satis 
Either the casualty 
offer a 


fied in one of two ways. 
insurance industry will voluntarily 
problems created by the 


this will 


solution to the 
fault 
area of governmental activity. 


system o1 become another 


It might be argued that there are not 
really two alternatives because the industry 
further legislative de 


can effectively resist 


velopments. This is the all too familiar at 


gument for the Certainly past 
experience ought to indicate to the industry 
Many recent 
statutes are damaging the industry. Could 
it truthfully be that the industry did 


challenge (or could 


Status quo 


the hazards of this position 


said 


not vigorously have 


successfully opposed) the direct action stat- 


utes, compulsory insurance statutes, state 


funding programs and various other recent 


statutes? How successful was opposition 


to similar legislation in other areas, such as 


workmen's compensation legislation? 


Inevitably, all of this discussion brings 
this which, for 


like to state again: 


us to point, emphasis, | 


should Unless the in 


surance industry voluntarily offers a solu- 


tion to the problems of the fault system, 


this will become another area of govern- 


mental activity 


Governmental activity—As a matter of 
personal conviction, I am most certairly op- 
posed to any further extensions of govern- 


mental activity when private enterprise can 
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accomplish the same result. In 1881, Oliver 
Wendell Holmes made this pertinent obser- 
vation in that masterpiece of juristic philos- 


ophy, The Common Lax 


“The state might conceivably make itself 
a mutual 
dents, and distribute the 


insurance company against acci 


burden of its citi 


zens’ mishaps among all its members 
There 
and state aid for those who suffered in pet 
wild 


As between individuals it might adopt the 


might be a pension for paralytics, 


son or estate from beasts. 


tempest or 


mutual insurance principle pro tanto, and 
divide damages when both were in fault, as 
rusticum admiralty, 
throw 


irrespective ol fault. 


in the judicium of the 


all loss 


The state does none ot 


or it might upon the actor 


these things, however, and the prevailing 
view is that its cumbrous and expensive ma 
chinery ought not to be set in motion unless 
some clear benefit is to be derived from dis 
turbing the State 


is an evil, where it cannot be shown to be a 


Status quo interterence 
Universal insurance, if desired, can 
better 


e 
y private enterprise.” 


I think 
the view 


rood. 


and more cheaply accomplished 


b 
b 


Holmes has brilliantly presented 


entertained by the casualty insur 
that 


is an evil, where it can 


ance industry today when he states 
“State interterence 
not be shown to be a good” and that “Uni 


versal insurance, if desired, can be better 


and more cheaply accomplished by private 


enterprise.” 


Che casualty industry is not 
unmindful of these problems and is justifi 
ably alarmed about current trends. We 
be forced to the 
ernmental ac tivitv, not because the 


this 


nsurance 


May 
second alternative OV 
industry 
be Cause 


has preferred alternative, but 


of inertia 


Solution voluntarily provided by the in- 
dustry.—This, then, 
that the casualty industry provide a solution 


leaves the alternative 
to the problems created by the fault system 
solution will tax the 
The casualty in 
bette equipped 
government or individuals to offer 
Any will in 
volve an arduous inquiry such 


Finding an adequate 
the industry 
industry is far 


genius ol 
surance 

than the 
a workable 


solution. solution 


into areas 
as policy, charter limitations, internal com 
pany organization and underwriting, and an 
obvious dependence upon statistics relating 
to risks, rates, experience tables and many 
tacts | believe there is one 


other simular 


principle which should guide the industry 
Present trends in this area will be arrested 
degree with 


in direct proportion to the 


Federation of Insurance Counsel Convention 


which the plan removes the causes for John 


Doe's discontent 


In essence, all that John Doe is asking is 
that he be compensated for at least part of 
his casualty immediately and 
The casualty insurance 
industry has helped him spread the risk of 
liability by insurance 
‘I he provided 
a means whe reby he Call spread the risk ot 
casualty Medical 


solved his problems. 


losses 


irre- 


spective of fault 


selling him liability 


industry has not adequately 


losses 


have 
‘The 
problem is basically one of supplying an ad- 
ditional 


coverages 
not adequately 


coverage. Here is all 


opportunity 
to sell additional coverage and reduce, at a 
profit to the industry, the causes which have 
brought about This 
is an Opportunity to expand into a new area, 
the social function which the 
dustry exists to perform. 


hese alarming trends. 


msurance in 


Though, as I have suggested, the indus 
f best equipped to offer a 
providing additional coverage, 
that the 
some ot the 


try is plan for 


I would sug 


gest industry at least consider 


following possibilities. 

Robert 
entitled 
appearing in the 
Counsel 


S. Marx, in an excellent article 
Not Litigate” 


Federation of Insurance 
Ouarterly, Volume 


Suggests a 


“Let’s Compensate 


3, January, 1953, 


compensation plan 


similar to 
that employed under workmen’s compensa- 
tion acts He 


drive an 


proposes hat the license to 
automobile be 


having 


conditioned upon 


the owne1 compensation insurance 


law. He 
amount paid by 
death or 


meeting standards established by 


recommends that the way 


should 
fixed schedules He per 
suggests that the 


ot compensation for injury 
be determined by 


suasively 
of the determination of 
comprehensive and adequate schedules. He 
furthes 
day for a 


long experience 


industry will enable 


that a fixed 


Suggests 


amount per 


determined 


number of davs dis 


ability, according to age and earning capac 
that medical 
surgical bills, 
could be 
Wake 
alike. Mr 
“the 
welcome a plan of compensation 
which him 
He predicts that 
underwritten at a 


ity be 


provide d, and 


bills, 


simular 


expense, 
bills 
provided on 


earners 


hospital 
and 
the same 


funeral 
charges 
basis for and non 
Marx is of the 


automobile 


Wave earners 
that 
will 


nmsurance 


opinion and 


owner 


driver 
litigation 


irees Irom 


“Such insurance 
can be proht tor a pre 
mium cost no greater than the present cost 
of liability insurance with a strong 
probability that the premium would 


be lower than present liability insurance rates.” 


and 


cost 


\ compensation such as that sug- 


Mr. 


plan 


be the answer to 
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gested by Marx may 





the problem. It may be that the industry 
should voluntarily urge such a scheme in 
forestall legislation which would 


result in government ownership and opera 


order to 


tion of the casualty insurance business. 


It is possible, however, that the industry 
purpose with 
legal struc 


can accomplish the same 
fewer 
ture. 
the elimination of the fault concept of lia- 
bility within the area insured, and depend, 
for their effectiveness, on a compulsory 
coverage of all persons who might be in- 
jured or killed. This would require con- 
siderable reorganization of the present law 


revisions of the present 
Compensation plans usually require 


Perhaps a plan can be worked out within 
the framework of the present law, includ 
ing the concept of liability arising out of 
fault, which will remove many of the in- 
equities and risks to which John Doe has 
objected. 


I would suggest, as a possible solution 
to the problem, that present medical cov- 
erages be extended to include loss of earn 
ings on a fixed, 
premium, as to daily amount and the period 
of coverage. Additional coverage should be 
extended to provide a fixed award for speci- 


basis according to the 


This coverage should 


fied types of injury. 
apply to the driver and all occupants of his 


vehicle but not to occupants of other vehi- 
cles with whom he might collide. Subroga- 
tion rights should be reserved in the insurer 
either by policy statute, 
where necessary. does not 
destroy the fault 
need for liability coverage and the present 
There 


provision or by 
Such a plan 
system; therefore, the 


underwriting program would continue 
are, perhaps, certain benefits of the fault 
system which ought to be preserved. 


It is my belief that such a coverage might 
prove sufficiently attractive to the average 
owner that a vigorous sales campaign by 
the industry might extend sufficient cover- 
age to alleviate most of the problem, This 
plan would provide a coverage for iniuries 
not now compensable under the fault sys 
tem, such as the single car accident, and 
coverage now barred by guest statutes and 
familial relationship. * If such coverages 
could not be induced on a voluntary basis, 
then a statute requiring certain minimum 
coverages as a condition precedent to the 
right to operate a vehicle on the highway 


might be required. 


Such a plan would not remove all of the 
problems of litigation created by the fault 
system. It would, however, shift much of 


the burden from the shoulders of John Doe 
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fault 
between the lia 


The problems of 
settled 
bility carrier and the insurer-subrogee. The 
experience of the industry would suggest 
that this would often be done without re- 
sort to litigation. ‘Fhis would tend to re 
duce the pressure on overburdened courts. 


to the insurer, 


would usually be 


materially alleviate 
which John Doe 
system. To test this 
hypo- 
thetical case of John Doe as it would ap- 
pear under this plan. 


When Mrs 
in the hospital, asked him how they were 
going to meet their current bills, not to 
mention the doctor and hospital bills, John 
would simply reply that his insurance would 
John 


would no longer be faced with the problem 


Such a plan would 
many of the objections 
has to the 
proposition, let us 


present 
re-examine the 


Doe, while visiting with John 


meet most of their present needs. 
of assuming the risk of uncertainty as to 
law and Inasmuch as his insurer 
would be subrogated to his claim against 
the other driver, the insurer-subrogee would 
find itself interested in the plaintiff’s side 


of the case as well as the defendant’s. John 


facts, 


would, therefore, have the advantage of the 
insurer’s skill in choosing counsel. Counter 
would be insurer-subrogees 
interest in the 


claims urged by 


having an outcome; hence 
the problem of “the race to the courthouse” 
would be largely alleviated. John would not 
be deprived of his rights by economic coer- 
immediately, and 
litiga- 


tion, the amounts specified in the policy. 


cion; he would receive 


without the necessity for resort to 
John would no longer bear the risk of the 
indigent defendant alone but would 


it with the insurer-subrogee. 


share 


advan- 
tageous to the industry. Since the recom- 
additional represent 
a substantial part of the special damage in 

liability risk 
far as it affects the industry 
as a whole, absorbed in this coverage. The 
frequent and higher 


Certain other features would be 


mended coverage would 


a case, part of the present 


would be, s¢ 
tendency toward more 
verdicts for the’ plaintiff would be advan- 
tageous to the insurer on subrogation. This 
would permit the industry, to a degree, to 
offset part of this increasing risk. 
In conclusion, let me state again that it 
that the casualty 


better equipped 


insurance 
than the 
individuals like myself to 
to these prob- 
If the 
industry will but apply its experience, in- 


is my belief 
industry is far 
government or 
offer a workable 


Of this | am equally certain: 


solution 
lems. 


formation and talent to the solution of this 
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removing the 
public discontent, an effective 
and workable solution will be found within 
the limits of free enterprise. 


problem, with the view to 


causes of 


Today’s circumstances offer the industry 
Unless this 
challenge is met fully and quickly, the op- 


portunity may well be lost [The End] 


a challenge and an opportunity 


State Regulation of Insurance 


By JAMES B. DONOVAN 


66 FNSURANCE LAW" is a well-accepted 
with ill-defined 
many in the profession, it 
the handling of tort litigation for or against 
the 
manifold problems of life insurance, espe 


term meaning To 


legal represents 


insurance carriers; to others, it means 
cially in estate planning; to still others, the 
adjustment of fire and marine losses, or the 
determination of rights under a surety bond 
Finally, it can mean problems arising under 
for public regulation of 
It is with the latter 

that this 
concerned, and I shall summarize recent de- 
velopments in that field 


statutes designed 
the insurance industry 
insurance law 


aspects ol paper 1s 


\ brief historical review may be appro 
priate. Beginning in 1868, the United States 
Supreme Court consistently upheld the right 
of individual and to tax 
Despite the 


lines, the 


states to regulate 


the insurance industry fact 
that the 
Court declared 
of the United 
deprive the states of power, since “the busi- 


business crossed 
that the 


States 


State 
commerce clause 
Constitution did not 


ness of insurance is not commerce.”* On 
such decisions, and an assumption of con 
sequent lack of federal power, was founded 
a comprehensive System of insurance regu 
lation by the individual states. Such 


tory regulation embraced every activity of 


Statu 


a company, from its formation to the poli 


cies issued and the rates to be charged.’ 

' First Virginia, 8 Wall. 168 
(1868). Subsecuent cases are collected in Ber- 
rord C. Gavit. The Commerce Clause of the 
United StatesgConstitution (1932), at pp. 134-139 

* Hooper v. California, 155 U. S. 648 (1895), at 
p. 655 

See, generally, Patterson The Insurance 
Commissioner in the United States (New York 
1927) 

‘5 Fire and Casualty Cases 194, 322 U. S. 533 
(1944); 44 Columbia Law Review 722. The case 
is the subject of Powell, Insurance as Com- 
merce,’’ 57 Harvard Law Review 937 (1944). 


held tn Paul v 


Federation of Insurance Counsel Convention 


1944, this entire structure of 
state regulation was shaken to its founda- 
tions. 


On June 5, 


By a four-to-three decision (less than 
a majority of the full Court) the Supreme 
Court of the United States held for the 
first time, in the South-Eastern Underwriters 
that (1) an 
ducting a 


case,* insurance company con 


substantial part of its business 


across state lines is engaged in “commerce 
States” and is subject 
under the 


Sherman 


among the several 


to regulation by Congress com 
and (2) the Anti 


Is applicable to the business of 


clause 
Act 


insurance 


The a furor, especially 
since application of the Sherman Act would 
rating bureaus and other collabora- 
within 
Kor example, with respect to 


merce 
trust 


decision created 
destroy 


tive activity long deemed essential 


the industry 
rate-making, it had been by the pooling of 
that 


lines of 


experience rates normally were made 


- it had been by 
stabilized industry structures that rate wars, 


In most Insurance 


disastrous to industry and 
alike, had avoided All 


tional practices now were threatened 


policyholders 


been such tradi 


Congress took cognizance of these diffi 
culties and in 1945 the McCarran Act (some 
times colloquially “Public Law 


15’")° statute, as later 
amended, may be surnmarized for our pur 


known as 
became law. This 
poses as follows 


'59 Stat. 33 
(1946). For 


(1945), 15 USC Sees. 1011-1015 
legislative history, see House 
Legislative Calendar, 79th Cong., 1st and 24d 
Sess., Committee on the Judiciary, January 29 
1946, No. 22, p. 103. Congressional debate may 
be found in 91 Congressional Record 499-509, 
1112-1122, 1470-1473, 1548-1559 (1945). As intro- 
duced, the measure was based upon a draft by 
a legislative committee of the National Associa- 
tion of Insurance Commissioners. See 91 Con- 
gressional Record 504 (1945) 





Mr. Donovan is a New York City attorney 


(1) Continued regulation and taxation of 
the insurance business by the states is in 


the public interest and shall be continued; 


(2) Until June 30, 1948, the Sherman Act, 
the Clayton Act, the Federal Trade 
mission Act and the Robinson-Patman Act 


Com 


shall not be applicable to insurance; after 
that date, those statutes shall apply “to the 
that 
by State law 


extent such business is not regulated 


The constitutionality of this Congressional 


action subsequently was upheld 


Present Regulatory Laws 


Under the McCarran 
state regulation is the yardstick of immunity 
trom the Accord 
ingly, National 
Commissioners 


Act, the measure of 


antitrust laws 
1946 the 
Insurance 
and the industry jointly reviewed the body 
of state regulatory laws existing, in 
order to determine what new statutes would 


federal 
1945 


Association of 


during and 


then 


be required to preserve a system of regula 


tion exclusively by the states 


Model 


dealing with rates 


laws were devised, specifically 


fair trade practices, inter 


locking directorates, mail-order insurance 


and other problems. It is a fair statement 
that by June, 1948, substantially all states 
had accepted these proposals and today such 
laws will be found in virtually 
diction." little 


their constitutionality.® 


every juris 


There can be doubt as to 


* Prudential Insurance Company v. Benjamin, 
11 Life Cases 837, 328 U. S. 408 (1946) See 
also, Robertson v. California, 11 Life Cases 829, 
328 U. S. 440 (1946): Panhandle Hastern Pipe 
Line Company Public Service Commission of 
Indiana, 332 U. S. 507, 521 (1947); North Little 
Rock Transportation Company v. Casualty Ke 
ciprocal Exchange, 7 Fire and Casualty Cases 
144, 181 F. (2d) 174 (CA-8, 1950) 

' The statutes are collected and summarized 
in Donovan, ‘“‘Regulation of Insurance Under 
the McCarran Act,’ Law and Contemporary 
Problems, Autumn, 1950 
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Underwood & Underwood 
Che 


laws governing what rates may 


most controversial statutes are the 
be charged 
by insurers for the coverages which they sell 
These apply to all lines of insurance except 
life, accident and health, and ocean marine 
In broad outline, the ordinary rate regula- 


tory statute provides as follows: 


(1) Rates 
(they 


must meet certain standards 


cannot be “excessive, inadequate or 


unfairly discriminatory”); 


filed with the 
commissioner, who is granted 
various powers if they fail to meet the statu- 
tory 


(2) Rates 
insurance 


must be state 


standards; 


(3) Companies need not combine in rat- 
ing matters, but may do so if their organi- 
zations are licensed and supervised by the 
State. 

The 
powers ol 


statutes vest various supplemental 


administration and enforcement 


in the state insurance commissioner. They 
appropriate relating to 


review for all 


contain provisions 


notice, hearing and judicial 


interested parties.” 


Litigation of Issues 


A situation arising under such laws would 
bureau de 
automobile liability in- 


be that a company or a rating 
cides that rates for 
surance should be increased; they file a rate 
with the 
review, the 


revision msurance department; 


alter Insurance commissioner 


8’ See North Little Rock Transportation Com 
pany v. Casualty Reciprocal Exchange, cited at 
footnote 6 

’The following are noteworthy variations: In 
some states (for example, Texas, Louisiana and 
Virginia) the state makes the rates for many 
lines; in California and Missouri, rates are 
filed upon demand by the commissioner; in 
Montana, rates must be filed only when made 
by a combination of insurers, 
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disapproves the rate increase; the insurer 
or rating bureau demands a public hearing, 
after which the commissioner reaffirms his 
decision; the insurance interests thereupon 
challenge the decision in the courts by judi- 
cial review 


While constantly threatened, such litiga- 
tion is infrequent. First, rate-making is 
fairly scientific in nature and there normally 
is no quarrel with the statistics presented, 
even though disputes may arise as to their 
proper interpretation and evaluation. Se 
ond, litigation is an unsatisfactory answet 
to the problem, because it is time consum 
ing and betore the expiration of the last 
appeal the very rates in question have be- 
come outmoded. Third, it is not too prac- 
tical a remedy for private industry, since 
refuse to disturb the 


findings of administrative agencies if any evi- 


courts increasingly 


dence to support their actions may be found 


occurs only when 
that 


is presented ” or 


Accordingly, litigation 


an insurer believes either a clear mis 
interpretation of the law 
that the 
sioner are so arbitrary 


court must 


actions of an iwmsurance commis 


that even a reluctant 


recognize that fact Those in 


stances occur, but happily are not common 
Most disputes in the field of insurance regu 
lation are 


reconciled by a reasonable ac- 


commodation of the divergent views 


Present Experience 


It must be recognized that the infrequency 
of arbitrary decisions is not wholly due to 
an altruistic and informed approach on the 
part of governmental authority 
system of 


The entire 
state regulation of the interstate 
industry of insurance 1s still on trial 
could set it 
would be 
if power 


Con- 
undoubtedly 
to do so by the 
were so 


aside and 


gress 
industry, 
that 
state regulation had become a 4&-ring circus 
Such could 


stantial number of 


asked 


abused by officials 


sub 
differ 


insurance 


occur, for example, if a 
states demanded 
automobile lability 


refused to 


ent torms ot 


policies and temper their indi 


vidual predilections in recognition of the 


national scope of the matte 


the National 


missioners has 


Fortunately, 


\ssociation of 


rendered great 


Insurance Com 


service in 


furnishing a forum wherein problems of 


common interest may be resolved for the 


common good 


'For example, National Automobile Under 
writers Association v. Day, 1 Automobile Cases 
(2d) 13, 348 Ill. App. 554, 109 N. E. (2d) 630 
(1952) 

'' For example 
surance Company % 


Massachusetts Bonding & In 
Commissioner Of Insurance, 


Federation of Insurance Counsel Convention 


The experience of the past five years has 
been illuminating in certain respects. One 
weakness in the immediate system has been 
that too 
prone to 
quirement 


many have been 
fundamental 


must be 


commissioners 
ignore the legal re- 

that adequate. 
There has appeared a tendency to assume 
that the principal objective of rate regula- 
tion is to protect the public 
which are “excessive.’ 


rates 


from rates 
Companies seeking 
to increase rates meet, at times, a blind re- 
fusal to consider the facts, whereas any in- 
surer ordinarily can reduce will 
with the perfunctory approval of insurance 
departments. Yet the laws uniformly de 
clare that it is equally important that rates 
not be “unfairly discriminatory” or 

Moreover, would demon 
that a purpose of public 
regulation has been to assure that insurance 


rates at 


“inade 
quate.” history 
strate primary 
rates, under stress of competition, did not 
become so inadequate that insolvency would 
result and the policyholder would be found 
to have purchased a worthless written prom 
ise of indemnification. Recent cases of such 
insolvency have occurred.’ 

\ tendency to ignore the 
ditheult to 


against rate increases is as popular and as 


need for rate 


adequacy 1S overcome To be 


However, 
lead 


to the conclusion that increases are 


demagogic as being against sin 


if statistics and sound judgment 


irre- 
sistably 
required, the commissioner must 
them or be derelict in his duty. It 
require 


duty to 


approve 
will not 
instances of dereliction of 


end of 


many 


mark the state regulation. 


Insurers possess a responsibility equal in 
its importance. They 


general 


furnish an essential 
public While not 
regarded by the 
virtually the 


service to the 
public utilities, 
ordinary 
light. Theirs must be 
the highest 
duct of 


they are 
citizenry in same 
a rigid adherence to 
standards of ethics in the con 
The day of the 
overly sharp has disappeared in insurance 
It will be only through providing to the 


public a sound product at a 


their business 


proper price 


that private insurance will survive 


The Lega! Profession 


\s lawvers, we 


have a great stake in 


these developments, whether our interest in 


“insurance law” happens to be an intricate 


tax problem or the settling of a negligence 
Cast The 


mterests of 


and the 


mMnsurance 


39 Automobile 

(Mass., 1952) 
Preferred Accident 

Keystone Mutual 


Cases 631, 107 N (2d) 807 


Insurance 
Insurance Company 


Company 





legal deeply entwined. If 
failure on the part of both to 


perform their respective responsibilities, the 


protession are 
there is a 


machinery of the state is awaiting our ex- 
tinction and the absorption of our functions 
by new and ever larger public agencies and 
administrative boards 

This unrealistic. In the 
past few years we have seen a widespread 
demand for the elimination of 
system of automobile 


warning 1s not 


the existing 
insurance and the 
substitution of an automatic compensation 
system, perhaps written by state funds. We 
also have seen a tide, now receding, for an 
which 
would eliminate the present system of work 


extension of federal social security 
men’s compensation administered by the in 
dividual states 
another. 


Each such aberration spawns 


Some will declare these developments to 
be inevitable. They will solemnly inform us 
that “insurance is different,” because it is 
“affected with a public interest.” ™ 
meaningless 


This is a 
and 
discarded as such by the Supreme Court of 
the United States.“ Insurance is no more 
“affected with a public interest” than steel, 
milk or 
for example, to assert that the general pub 
lic “must have” liability 
ance more than they must have automobiles 


phrase, long recognized 


iron, eyeglasses. It is ridiculous, 


automobile insur 


LIFE INSURERS’ TEMPORARY TAX 


The 


surance 


temporary tax rates on life in 
extended to 
1953 by the 
1953 (Public 


The law, which 


companies were 
taxable years beginning in 
Technical Changes Act of 
287, H. R. 6426) 


was approved by the President on 


Law 
August 
15, provides a continuation of the re 
that life in 
taxable at the 


prieve from the provision 


surance companies be 


and surtax rates as 


The 
insurance 
1951 


ure, and was first extended in 1952. 


same normal tax 


other corporations, lowered tax 


rate for life companies was 


instituted in as a temporary meas 


The 


extensions have been granted pending 


the results of studies being made by the 
staffs of the 
(Committee on 


Treasury and the 


Internal 


Joint 
Revenue Taxa 


t10n. 


% Such was the basis of the original Supreme 
Court decisions permitting government regula- 
tion of insurance and other industries. Paul v. 
Virginia, cited at footnote 1; Munn v. /llinois, 
94 U.S. 113 (1877). 
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or the gasoline which makes them run. Yet 
governmental regulation accepted as proper 
and necessary for companies writing auto- 
mobile liability insurance would be de- 
nounced in strongest terms if ever applied 
to the manufacturers of automobiles or to 
the distributors of gasoline. 


It is incumbent upon the insurance bar to 
recognize these 
essental a sound evaluation of 
the future of all. Insurance is a social and 


economic mechanism necessary to a contin- 


how 
them is to 


facts and to realize 


uation of our national progress; its preser- 
vation and growth are matters in which the 
general public should have a deep concern. 
In the majority of instances, representation 
of those affected by government regulation 
of insurance will devolve upon us, advocates 
chents. This 
must be done not only with ability and force 
but, even more important, with integrity 
and a recognition of the rights of the other 
interests involved lf 


presenting the causes of our 


these are our stand- 
ards and we faithfully adhere to them, the 
legal problems presented by the regulation 
of insurance will be solved, with fairness to 
all concerned and a contribution by each of 
proper reconciliation 
of public and private interests which has 


the advocates to that 


needs and goals of 


[The End] 


been among the great 


our time, 


RATES EXTENDED 


The low rates, as continued for taxable 
beginning in 1953, are a flat rate 
tax of 334 per cent on the first $200,000 


years 


and 6% per cent on amounts in excess 
of $200,000 of adjusted normal tax net 
income, 


The new law also defines “1953 ad- 


justed normal tax net income” in the 


1951 


taxable 


1952. It 
beginning 


same manner as for and 


continues, tor years 
in 1953, the application of the figure .87 
in lieu of the figure required by law to 
be computed each year and used in de 
termining the special deduction allowed 
life insurance companies in computation 


ot excess profits net imcome,. 
The disallowance of double deductions 


is made permanent 


“See Nebbia v 
(1934); Olsen v. 


New York, 291 U. S. 502 
Nebraska, 313 U. S. 236 (1941). 
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Training Allowances in New York 


15 of Section 213 
insurance law 


Inasmuch as subsection 
of the New York 
that plans providing for payment of reason- 
submitted 
insurance for his 


requires 


able training allowances shall be 
to the superintendent of 
approval, the 
are formulated as a guide for companies in 
the submission of such plans: 


following general principles 


The plan should be designed to develop 


successful new and not merely for 


the purpose of securing a larger volume of 


agents, 


new business 


Plans 


vide for 


this subsection are to 


allowances solely for 


under pro 
new 


trom 


training 


agents and are to be distinguished 


salary plans under subsection 4. The plan, 
thereot 


prov sions 


or any provision which does not 
with the 
15 as well as the principles set forth herein, 
shall be subject to the 


section 4 of said section 


conform of subsection 


provisions oT sub 


that 


allowance 


Subsection 15 
under a 


contemplates new 


agents training plan 
a stabilized income during theit 
period Accordingly, such plans 


shall not be used as a means for the pay 


shall receive 
training 
in excess of the com 


ment of Commission 


pany’s normal commissions scale 


The plan should contain production re 
quirements as conditions precedent to con 
tinuance ot payments to agents 


Any incentive factors in the plan should 
a reasonable relation to the commissions 
earned under thie 


bear 


which would otherwise be 


company’s standard agent’s contract 


It is expected that the effect of the plan 
should result in the company’s subsidy on 
account of training allowances decreasing 
as the value of commission credits are built 
agent’s 


up. Moreover, the compensation 


State Department Rulings 


should be over the training-allow 


ance period so as to level out his 


geared 
income 
and with a view to avoiding an abrupt drop 
in such 
training 


income when he ceases to receive 


allowances 


New Workmen's Compensation 
Rates in Pennsylvania 


A revision in coal mine classification rates 
for workmen's and 
tional disease insurance as proposed by the 
Coal Mine Section of the 


Compensation 


compensation occupa 
Pennsylvania 
Rating and Inspection Bu 
reau has been approved by the 


Commissioner 


Insurance 
The revised rates were oc 
reason of amendments recently 
Sep- 


casioned by 
enacted increasing the benefits as of 


tember 1, 1953 


Approval has also been given to a revi 


sion in rates for workmen’s compensation 


insurance. The revised rates, which on jhe 
average are 8.8 pet 
effect, 


increasing the 


cent higher than those 


previously in were necessitated by 
under 
the Workmen’s Compensation and Occupa 


Acts as of September 1, 1953 


amendments benefits 


tional Disease 
The 


fications in the 


classi 
and utilities 
group will be 7.3 per cent, for those in the 
contracting 10.8 pet 
cent and for industries 


average increase in rates tor 


manufacture 
and quarrying 
those in the 


group 
other 


group 9.2 per cent. No increase was neces 


sary for those classifications in the federal 


industry group, inasmuch as most of the 


losses in such classifications occur undet 


the United States Longshoremen’s and Har 
Act and will not 


Pennsylvania amendments. 


bor Worker’s Compensation 
be affected by the 


The apply to all 
men’s compensation policies, excluding coal 


new rates will work 


631 





mine, with effective or anniversary 
September 1, 1953, 
apply as well, as of September 1, 


dates of 


and thereafte 


policies with effective or anniversary 
during the months of July and August, 1 


California Amends Regulations 
for Assigned Risks 


Amended 
ot the 


ance commissioner relating to the California 


Sections and 2498 


2404, 2482 


rules and regulations of the insur 


automobile assigned risk plan read as follows 


“2404 This Plan shall be 


residents of 


to all 
California, and to all non-resi 


available 
dents, with respect to ownership, operation, 
maintenance or use of automobiles registered 
in the State 
Plan shall be 
are members of the 
United States 
registered in other 


of California, except that the 
available to non-residents who 
armed forces of the 


with respect to automobiles 
states if such non-resi 
dent members of the armed forces of the 
United States are 


the time application to the 


stationed in this state at 
Plan is made 


otherwise eligible for 


Plan.” 


and are insurance 


under the 


“248? 


which has 


Every imsurer insuring a_ risk 


been insured for a period not 


exceeding 24 months by assignment undet 
the Plan shall, upon expiration of the cut 


rent policy 


voluntarily 
Plan 
rates and classifications normally ap 
Plan, o1 


(a) Issue a renewal policy 


and not as an assignment under the 


at the 
pli abl 


to risks not subject to the 


a renewal policy as an assign 
Plan, o1 


“(b) Issue 
ment under the 


4 


to issue a renewal pol V as 
Plan on the 
that the insured is not in good faith entitled, 
Plan, to 


reason 


(c) Refuse 


an assignment under the basis 


under the insurance but for no 


othe 


“The 


quired to issue 


designated msurer shall not be re 
a renewal policy to a non 
resident member of the armed forces of the 
United States described in Section 2404, if 
at the time ot 


tioned in a place other than within the State 


renewal the insured 1s sta 


of Califoryia.” 


“2498. Every admitted to trans 
act liability insurance shall subscribe to this 
Plan. Such subscription shall be filed with 
the Commissioner not later than the effec- 
tive date ot Plan or upon application 
for admission to transact lability insurance 


imsurer 


this 


and shall be in the following form: 


632 


{The two introductory paragraphs of the 


form are omitted.—Editor| 


“THEREFORE, pursuant to the provi 
sions of said Section 11620 of the California 
Insurance Code and in consideration of its 
liability 


California, the 


admission to transact 
State ot 
insurer hereby 
Automobile 


to participate therein in accordance with the 


insurance 
in the undersigned 
subscribes to said California 
Assigned Risk Plan and agrees 
terms thereot as such terms presently exist 
and as such terms may be amended in ac 


cordance with law 


“This subscription and agreement shall be 
deemed to have been executed in the State 
of California and the interpretation and en- 
forcement thereof shall be governed by the 


laws of that State.” 


North Carolina Approves 
Extended Coverage Endorsement 


rhe revised additional extended coverage 


which was filed by the North 
Insurance Rating 


endorsement 


Carolina Fire Bureau on 


June 25, 1953, replacing the additional ex- 
tended coverage endorsement, was approved 
July 1, 1953 


his endorsement will not be printed as a 
part of the fire and extended coverage forms 


dwellings as heretofore, but 


applicable to 


may be attached to fire policies containing 


the extended coverage endorsement when 


covering private dwellings (occupied by not 


more than four tamilies) or their contents. 


The endorsement is subject to a $50 loss 


deductible (Form No 299), and affords the 
coverages of the tollowing perils which are 


not included in the present extended coverage 


endorsement: water damage from plumbing 


and heating systems, rupture or bursting of 


steam or hot water heating systems, van 


dalism and malicious mischief, vehicles owned 


or operated by the insured or by any tenant, 


j 


vlass breakage, ice, snow and freezing, fall 


ot trees, collapse, is limited therein 


rhe rate applicable to the endorsement 


is $.04 per $100 per annum 


Nevada and Idaho Adopt 
Marine Definition 


The nation-wide marine definition as 
adopted by the National Association of In 
surance Commissioners on June 12, 1953, 
Nevada Idaho as 
to all policies issued or renewed on or after 


1953. 


will be effective in and 


September 1, 
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LABAMA—Domestic insurance compa- 

nies pay a reasonable per diem allow- 
ance for examiners, whoever they may be. 

By Act No 234, General and Local Acts 


1951, page 14, thre Department it Insur 


ance was created, with the Bureau of. In 
1 there 1 
Q the superintendent 
to eXamiine 
lomestic and 
He also hi 


onabl 


allowance for suc] 


per dien subsist 


nd travel examiners 


otl persons designated by the super 


intendent of insurance fot 


and “all insurance companies 


amined under this section shall pay 


penses incurred in 


exXamination 


sucl 

There is at leas 
Section Vitle 28, Code ol 
and Act 


pet diem for the 


this difference between 
Alabama 1940, 
latter provides for a 
to be 


No. 234: The 
examiner paid by the 


insurance company, while the former did 


allowance 
hotel 


not, and a reasonable subsistence 
is provided instead of $3 per day tor 
bills and 


aminer 


other actual expenses of the ex 


“It is my opinion, therefore, that 1 


domestic insurance.company now pays all 


the reasonable expenses of the examiner 


designated by the superintendent of insur 


ance, Which includes a per diem for the ex 


aminer, whoever he may be, and whether he 
is a full-time employes of the State or not.” 
Opinion of the Alabama Attorney General, 


July 22, 1953 


companies 


\ INNESOTA — Insurance 
are liable for the veterans adjusted 


compensation tax.— The questions submitted 


for ruling are the tollowing 


Attorneys General 


\re insurance compamies which 


the tax upon gross premiums imposed 


Section 60.63 subject to the provisions of the 
Minnesota Income and Franchise Tax Act, 
and particularly to the provisions of Section 


290.06, Subdivision 4? 


insurance companies are habl 
surtax provided tor in Subdivision 4, 
urtax subject to reduction by the 


ded for in Subdivision 3 (5)?” 


rance companies which paid the 


ss premiums are subject to the 
the Minnesota Income and 


Tax Act 


subject to the 


Consequently, they are 
surtax upon corporations, the 


proceeds ot which ; £ to the pay 


nent of veterans adju sation bonds 


This is not a tax due under the computa 


won ) S all acitii a) al ar aATTIVCGL a ) 
tion but i ! ldition tax arri 1 at by 


using a percentage of the rate, and this 


surtax is not subject to reduction by the 


paid on 
dated August 22, 


Opinion of the Munnes 


credit tor taxes premiums. See, 


1949, File 
ta Attorney 


also, opinion 
No. 531 


General, June 1, 1953 


\ ISSOURI—A certain retail credit dis- 

count warranty is a contract of insur- 
ance under Missouri law. 
described as follows. A person ot 


“The plan may be 
corpora 
tion engaged in business makes application 
for the Retail Credit Discount Warranty in 


a stated amount of with the war- 


With the 


‘prepaid fee’ in 


dollars, 
ranty to be in effect for one year 
application is remitted a 
a stated sum of money as consideration for 
When the company 
the client’s original remittance it will issue 
the Retail Credit Discount Warranty which 


effective according to the 


the warranty accepts 


is to be terms, 
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conditions and stipulations made a part thereof 
Under such conditions and terms the com- 
pany agrees to pay the client the principal 
sum shown on the face of the warranty. 
The company expects to realize the face of 
the warranty by receiving and processing, 
by collection, accounts which the client sub- 
mits to the company. When collections are 
realized on said accounts such sums are ap 
plied on the principal amount of the war 
ranty, and are so credited. The client, over 
forwarded with 
his application, agrees to allow the company 
a charge and/or discount of 15% of the face 


and above his ‘prepaid fee’ 


value of any account or note coming: within 
The com 
pany is obligated to pay to the client, without 
recourse, the face value of any 


the provisions of the warranty 


account of 
claim less the company’s charges, subject 
to and approved by the company for dis 
count. The normal period during which the 
warranty is in year, but the 
same may be terminated by (a) the client’s 
receipt of the principal amount of the wat 
ranty at an earlier date, or (b) by the com 


effect is one 


pany choosing to cancel the warranty upon 
return to the client of the ‘prepaid fee’ which 


accompanied the application for the warranty 


“As we view the plan, it offers the client a 
contract whereby the corporation, for a law 
ful consideration moving to it, agrees 
to pay to the client within one year the face 
value of such warranty. Throughout all the 
terms, conditions and stipulations contained 
in the plan the fact is inescapable that the 
purpose is to insure against loss of debtor 
accounts, and the plan is considered to be well 
within the scope of the ruling in State v. 
Phelan [66 Mo. App. 548] The con 
tract ruled to be an insurance 
contract, and offering of the same will con 
stitute 
in Missouri F 


offered is 


engaging in the insurance business 
Opmion of the Missouri At 
torney General, April 17, 1953. 


Insurance companies may deduct the 
intangible personal property tax in comput- 
ing the premium tax. 
of imsurance 


The superintendent 
that 


companies are 


reports certain domestic 


insurance 


now contending 


and so reporting on their tax reports that 
they are permitted to deduct the intangible 


personal property tax. 

The Attorney General answers as follows 

“What ts Section 148.400, RSMo 
| Revised Statutes, Missouri] 1949, first ap- 
peared in Laws of Missouri, 1945, at page 
993. It was approved April 28, 1945, At 
that time all personal property, tangible and 
intangible, was taxed alike (Sec. 10939, R. S. 
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now 


Mo. 1939). At that time 
Mo, 1939 (Sec. 1.020(8), R. S. Mo, 1949) 
provided: ‘The construction of all statutes 
of this state shall be by the following addi- 
tional 


Section 655, R. S. 


construction be 
plainly repugnant to the intent of the legis- 
lature, or of the context of the same statute. 
ager Section 11211, R. S. Mo. 1939, 
then in effect, found in the chapter relative 
to taxation 


rules, unless such 


and revenue, contained the 
following 
property,” 
shall be 


stocks, moneys, credits, 


provision: ‘The term “personal 


wherever used in this chapter, 


held to mean and include bonds, 


“At the time of the adoption of what is now 
Section 148.400, the 1945 Constitution 
had been adopted with its novel treatment 
of intangible personal property for the pur 
pose of taxation However, the statutes 
that provision were not ap 
proved until April 19, 1946 (Laws of Mo. 
1945, p. 1914). Said statutes became effec- 
tive on July 1, 1946. 


effectuating 


“In view of the fact that at the time of the 
adoption of Section 148.400, 
property 


all personal 
for the purpose of 
that the Legislature 
the deduction of taxes 
paid on all personal property, tangible and 
intangible 


was treated alike 
taxation, it seems clear 
intended to permit 
taxation 
of intangible personal property, which be 


The new system for the 


came effective under the Constitution 
on July I’, 1946, did not change 
intangible personal property from a personal 


new 
the tax on 


property tax. 
“In . . . Re Armistead, 362 Mo. 960, 245 
S. W. (2d) 145, 


intangible personal property tax, 


the court, in discussing the 
stated 


The tax is a property tax levied 
upon specified intangible personal property 
and is based upon the property’s yield during 
the preceding calendar year at the rate ot 


4% of such yield. (Emphasis ours.) 


“In the case of General American Life Ins 
Co. v. Bates, 249 S. W. (2d) 458, the Su 
preme Court, in referring to the intangible 
personal property tax, stated 


The instant case involves a prop 
erty tax, expressly so designated in the 


constitution, Art. 10, Sec. 4, quoted supra, 


and made subject to specific constitutional 


inhibitions 


“Thus, it is clear that the intangible pet 
sonal personal 
property 
deduction of all 
property, tangible and intangible, is per- 
mitted.”—Opinion of the Missouri Attorney 
General, April 14, 1953. 


property tax 1s a tax on 
we are of the opinion that 
personal 


taxes paid on 
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Adjuster’s Guide 


Adjustment o} Property Losses 
B. Reed McGraw-Hill Book Company, 
Inc., 330 West 42nd Street, New York 36, 
New York Second 1953 667 
pages. $9.50 


Prentiss 


edition, 


This is a valuable manual on the subject 
ot adjusting In 18 


conce ivable 


chapters just about 


Situation 1s 


every loss men 


tioned and provided for. It is not a bool 


of theory but is written from the writer’s 
many years of experience in adjusting prop 


erty losses 


The 
ter “Stocks of 
ot the 
tacts 


following quotation from the chap 
Merchandise” is 
and the 


useful 


illustrative 


author’s stvle great many 


and bits of information he 


crowds into his paragraphs 


Stor ks 
may be dis 


“Great damage is\done by water 


sulphate or salt 


light 


open 


such as zine 


solved Stocks of articles, such as 


hats on tables ot racks, 
tered by the 


Liquid 


may be scat 
hose streams 


tanks 


Water Irom 


stocks in vats o1 lose 
Other 
articles to be 
\ stock of pearl buttons of 


cannot be 


open 
diluted 


causes the 


value by being stocks are 


injured if water 
come mixed 


assorted sizes reclaimed at any 


reasonable cost if the firemen play enoug! 
break 
they 


are packed, allowing the buttons to mingle 


water on the stock to soften and 


open the pasteboard boxes in which 
together by the 
water, loss Ar 
tend to become sticky, il 
stocks of 
total 
wet enough for the gummed flaps to adhere 
due to the 


flavors 


Chemicals may be washed 


action of with resulting 
that 


great 


ticles wet, 


suffer damage, paper en 


velopes usually becoming losses tt 


Staining and discoloration 


mingling of colors, and changes in 
of foodstuffs, are common results of water 
Stocks such as flake of 


damage. cement, 


Books and Articles 


may be solidified 
Cloth often shrinks 
Hardware stocks will rust 


Water 


sott 


powdered glue, or sugar 
by the action of water 
after being wet 
unless immediately dried and cleaned 
damages stocks of 


the glue, 


wood furniture by 


ening following which the joints 


open 


“Shoe stocks are heavily damaged if water 


soaked; men’s suits and overcoats suffer 


less than women’s dresses; haberdashery 


suffers severely; and millinery is almost 


always a total loss if badly wet. The open 
store is often ruined by 


bottled 


stock in a grocery 


water, while the canned and goods 


can be salvaged with little loss 


“In many commodities or articles, wet 


ness and dampness produce mildew. Stocks 


ot cotton seed, linseed, hav, oO! mixed feed 


will wet, the heat 
until there 


coming ti 


heat after being increas 
the mass 1s great enough, 
Water 


with potassium produces combus 
Sto ks ot 


ing, 11 
Is spontaneous ignition 
contact 
develop enough heat 
Stocks are 
floods 


when the vessels carrying 


tion lime 


when wet to ignite the barrels 


washed away or submerged by 


Cargoes are lost 


them sink.” 


The 


current use. 


contains useful forms in 


Appendix 


Meaning and Sense 
The Life Insurance Policy ¢ 


mtract. Edited 
Krueger and Leland T. Wag 
Little, Brown and Company, 34 Bea 
1953 


by Harry 
goner 
con Street, Boston 6, Massachusetts 
417 pages. $6.50 

book 
to the 
most involving the 


conflict are The book has 
whom devotes hitnself to 


This fact 
clause, 


This is an up-to-date 


was checked in relation 
and the 


Korean 


21 authors, each of 


Wal 
recent cases 


cited. 
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writing on a subject for which his exper- 
ience and position best qualify him. 


Each provision of the life insurance con- 
tract is annotated with citations to court 
opinions which construe words, phrases and 
terms in that particular provision. But this 
is not altogether a legalistic book. The 
historical development of each part of the 
policy is woven into a story about it so 
that the reader has both a general and a 
specific discussion of a pertinent clause— 
for instance, with the war clause, the im 
pact of the Civil War, the Spanish-Ameri- 
can War and_ all wars is 
interestingly told. Also, the specific con- 
trolling words of the clause —‘‘death result- 
ing from war,” “death in the military serv- 
ices in the time of death and 
disability caused while on duty as a soldier” 


subsequent 


war,’ “of 


—are defined as the courts have had to de- 
fine them, 


This book is a resuit of shown 


in a series of articles on the policy contract 


interest 


which were pubiished in the Journal of the 


American Society of Chartered Life Under 
writers. The have carefully 
organized to present the various topics per 
taining to the policy 
quence in which they are frequently 


articles been 
contract in the se 
faced 
by insurance men, attorneys and students 
Each original article has been completely 
revised and fitted into a co-ordinate system 
and reference Ss. 
the whole has been thoroughly indexed 


of headings footnote and 


Taxes and the Investor 


Effects of Taxation: Investments by Indi 
viduals, J, Keith Butters, Lawrence E. 
Thompson and Lynn L. Bollinger. Harvard 
School, Division of 
Field, Boston 63, 
533 pages. $6.25. 


Jusiness 
Soldiers 
1953. 


Massachusetts. 


This book consists of an effort to answet 
(1) whose 
portant, (2) taxes 
investment capacity of these groups of in 
vestors and (3) how have taxes 
their investment policies? 


For their source of material the au- 
thors rely primarily on comprehensive 
interviews with a carefully selected sample 
of approximately 750 individual investors 
and their research provides the following 
answers. 


investment decisions are im 


how have 


affected 


To question number one it may be 
answered that from the standpoint of the 
flow of equity capital from individual in- 
vestors to business, the investment decisions 
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Research, 


affected the 


of individuals in the upper income and 
wealth classes are overwhelmingly impor- 
tant. 

As to the second question, taxes—par- 
ticularly those of the last 15 years—have 
substantially reduced the capacity of upper 
bracket individuals to accumulate new in- 
vestible funds, but their remaining capacity 
is still larger than is generally supposed. 


The important finding in relation to the 
third question is that high taxes, in addition 
to their direct effect on capacity to invest, 
reduce the willingness of these investors to 
make equity-type investments. At the same 
time taxes have stimulated the appreciation- 
minded investor to seek out investments 
offering unusually large capital gain po- 
tentialities. 

This book is the final volume in the series 
of studies of the effects of taxation on busi- 
ness, conducted through the Harvard Grad- 
uate School of Business Administration and 
financed by a grant from the Merrill Foun- 
dation for Advancement of Financial 
Knowledge. 


ARTICLES 


Articles of interest in other 


legal publications 


While 
acceptance by 
pur- 
there seems to 


Inflation, Deflation Verdicts 


there has been a general 


changes in the 
dollar, 
be an obvious indetermination of standards 


courts and juries of 


chasing power of the 
which control its application \ good set 
of statistics is needed to assess verdicts of 
money damages accurately, says the author, 
Daniel, “The 
Dollar and Tort 


Review, Spring, 1953 


W hat’s 


Fleming 


a member of the Georgia bat 
Power of the 


Vercer Lax 


Purchasing 
Verdic ts” 

Contributory Negligence 
the enlightened 
Yale 


into two parts 


view’ Professor 
article 
-Its History 
and Explanations, and The Retreat of Con 
tributory “Contribu- 
tory April, 
1953 


James of divides his lengthy 


General Rule- 


Negligence.—James, 


Negligence,” Yale Law Journal, 


Tax Savings ... Tax savings to the 
wealthy from the use of multiple accumu- 
term trusts in planning are 
pointed out by a and pension- 
service specialist—Todd, ‘Multiple Ac- 
cumulative Term Trusts,” Journal of the 
American Society of Chartered Life Under- 
writers, March, 1953 
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When Is a Will Not a Will? 


Che making of granted 


in modern civilization, and the practice ap- 


wills is taken for 


pears so proper and necessary to orderly 


post-mortem property disposition in any 
believe the 
in antiquity. ‘This 
Until the early six 
Henry VIII, 
England, birthplace ot 
able 
will Phe 

1540. It 


property It 


society that it 1s possible to 
origin of the is lost 
from the 


IS lat case. 


teenth century, in the reign of 
property owners in 
to dispose 
Statute of 


pertained 


our legal system, were not 


of their holdings by 


Wills 


only to 


Was enacted in 


real uses the phrase 


“by will and testament,” but “testament” 


has been widely used for centuries to refet 


to after-death d 


isposition of personal prop 


erty loday, the word “testament” still 


so used, but “will” is a term of reference 


applicabl to all property Modern Statutes 


States make rules 


of wills in the United 


tor personal as well as real 


New York’s 


volved in a recen 


property 


Wills 
presenting 
1925 a 


poli vy whi h con 


Statute ot was In 


Mmsurance Case 


an interesting question iF man 


an ordinary life 


took out 


tained a provision granting the beneficia;y 


the right to a 


sured died on June 15, 


settlement option he as 
1941. His daughter 
opted to 


supplementary contract and did so on July 


19, 194] It 
cipal of the 


was beneficiary She execute a 


provided that the entire prin- 


proceeds of the policy would 


remain in the insurance company’s hands, 


but that she could withdraw all or any part 
of the principal at any time during her life 
time She 
ments of 3 per cent interest 


was named 


receive quarterly pay 
Her husband 
She could have 


was to 


as beneficiary 
reserved the right to change the beneficiary 
but did not do so 


The Coverage 


Several vears later, the lady divorced het 
Early in 1950, she 


13, 1950, a few 


remarried. 
alter 


died In accord 


husband 
On August 


the second 


months 
marriage, she 
ance with the wish expressed im her will, 
her second husband was named executor of 
her estate The executor claimed the 
in the hands of the 
the estate he first 
with the 


paid 


sun 
msurance company tot 
husband claimed it 
in accordance contract Vhe in 


Suranc¢ company neithe claimant, 


ce ( icle d the 
viii h 

that the 

and the 


executor 


! 


waiting until the courts issue, 


Phe New York 


controversy ruled 


would get the 


heard the 


estat 


court 


money, first hus 


band’s suit against the and the 


insurance company was dismisseé 


] 


“The supplementary contract,” the court 


held, “was an independent and new contract 


between policy beneficiary 
surance 


that the 


company 
supplementary contri 


one ot insurance, nor an exte 
of the original contract or 


Alice As 


the court ‘ , its 


policy of insur 
and independent contract, 
provision tor payment 


over any unpaid balance of principal on the 


deatl ot the 
testamentary 


policy beneficiary, was an in 


valid disposition for tailure 


to comply with the requirements of the 


Statute of Wills 


This result caused repercussions which 


New York 
‘spoke, 


eventually reacted in the Legis 
lature In 1952 this body 
that the 


gift over in the 


and made 
clear supplementary contract with 
death, 


statutes regulating 


event of requires 


no protection trom the 
dispositions, 
Laws of 1952 
24-a of the 


section pro- 


the execution of testamentary 
( haptet 820 of the 
adopted It 


Personal Property 


Was 
section 


hat 


enacte d 


Law 


637 





PERSONS AND EVENTS 


At the diamond jubilee meeting of the 
American Bar Association in Boston last 
month, the 
elected a 


Section on Insurance Law 
slate of officers for the 


George E. Beechwood of 


Brun and Beechwood, in 


new 
coming year 
Conlen, La 
Philadelphia, is the new chairman, suc 
ceeding Ralph H. Kastner of Chicago 
First vice chairman is Walter Mansfield 
of Detroit; second vice chairman is W. 
Percy McDonald of Memphis; secretary, 
Welcome D. Pierson, Oklahoma City 
The following members were added to 
the Insurance Section Council: L. J. 
Carey, Detroit; George W. Orr, New 
York City; and John J. Wicker, Jr., 
Richmond, Virginia 

The Federation of Insurance Counsel 
chose Kent H. Meyers of Cleveland as 
president and other new officers at its 
thirteenth annual convention last month. 
Retiring President Charles B. Robison 
of Chicago was elevated to the 
manship of the Board of Governors 
James Dempsey of White Plains, New 
York, is the new executive vice presi- 
dent, and Robert T. Luce of Chicago is 
secretary-treasurer. The new vice presi- 
dents include John C. Williams, Houston; 
Saul A. Epton, Chicago; Carl W. John- 
son, St. Paul; and E. Marshall Thomas, 
Dubuque. New Board 
ot Governors are Gregory Brunk, Des 


chair- 


members of the 


vides that the supplementary contract, even 
if it provide for 
death, is not subject to the statutes govern 
ot property by will or gift 
2 of Chapter 820 


gift over in the event of 
ing the transfer 


or on imntestacy Section 


provides 


“*The 
create 
any 
herein described, made by 
dies before the effective date of this act.’ 


shall not 
invalidity as to 
nature 
who 


this act 
implication of 
designation, of the 


enactment ot 
any 
contract o1 


any person 


“This together with the note of the Law 
Revision Commission, which sponsored the 
enactment, makes it clear that it was passed 
to clear away uncertainty, and suggests that 
it was not for the purpose of 


the law eS 


The from the 
opinion of the appellate division of the New 


changing 


preceding quotations are 


York Supreme Court which reversed the 
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Moines; William Wright Mitchell, Mem 
phis; Samuel Sears, Boston; Wil- 
liam R. McKelvy, Seattle 


and 


For the first time in‘its 62-year history, 
the Bureau of Accident and Health Un- 
will hold its annual meeting 
in Canada, at the Seigniory Club, Mon 
treal, Quebec, on October 6, 7 and 8, 
General Manager J. F. Follmann, Jr., has 
announced. Speakers will include Georges 
Lafrance, Quebec Province’s Superin 
tendent of Insurance; Stefan Hansen 
and E. Reginal Brock, The Great-West 
Life Assurance Company, Winnipeg; Car- 
man A, Naylor, The London Life In- 
surance Company, London, Canada; and 
Earl M. MacRae, Occidental Life Insur- 


ance Company of 


derwriters 


California. Heading 
the committee in charge of the meeting 
is Harry L. Graham of the Bankers Life 


Company. 

The National Association of Mutual 
Insurance Agents will hold its annual 
convention on October 12, 13 and 14 at 
the LaSalle Hotel in Chicago, John H. 
Kroll, president, 
nounced. 


association has an 

Foremost among topics of dis 
will be the problem of traffic 
safety with its related insurance aspects 
and the question of 
on the 


cussion 
pressing coercion 
part of 
in the sale of hazard insurance 
in the list of 


lenders 
Included 


speakers chosen by the 


some mortgage 


decision below, in Hall v. Mutual Life Insu 
ance Company of New York, on June 9, 1953. 

Most 
tions in the case was the fact that the option 


important of the estate’s conten- 


terms in the policy and the terms of the 
supplemental agreement were not identical. 
This tended to show, as the lower court had 
held, that the 
independent of the 
Since it purported to dispose of the bene 
property death, it 
a will. It did not conform to the 
ments of the Statute of Wills; it was there- 
fore invalid, 


contract was a new one 


msurance agreement. 


ficiary’s after her was 


require- 


court gave little weight to 
this argument: “. . . the that a 
contract partakes both of 
an insurance contract and an independent 
contract for the deposit of a fund. It is 
fruitless and a vain to fit, 
what is so obviously a that 
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The appellate 
fact 1s 
supplementary 


concern to try 
transaction 





convention committee: National Satety 
President Ned H. Dearborn; 
Franklin W. Kreml of North- 
western University’s Traffic Institute; 
Ralph W. Carney, vice president of 
Coleman Company, Wichita Falls, Kan- 
sas; Dr. George S. Benson, president of 
Harding College and founder of the 
Freedom Forum; and A. L. Kirkpatrick, 
manager of the insurance department of 
the United States 
merce, 


Council 
Colonel 


Chamber of Com 

William Zeigler of the Home Insur- 
ance Company 
the South 


tion for the coming 


was elected president ol 


Carolina Fieldmen’s Associa 
year at a meeting in 
Columbia, South Carolina, in July. Mr. 
Zeigler succeeds J. E. McKain of A. F. 
Irdy and Company, who was elected toa 
three-year term on the executive 

Other officers 
elected at the July meeting were Robert 
N. McLellan of the United States Fi 
delity and Guaranty Company, vice 
president; and T. N. Maass of James O. 


( ‘odd General 


com 
mittee of the association 


Agency, 


Seth S. Faison 


manayer of the insurance 


secretary-treasurer 


has been appointed 
division of the 
\merican Management Association, James 
O. Rice, administrative 


and secretary of the 


vice president 
association, has an- 
Coleman Lee Finkel has been 


conference director of the 


nounced 


named group 


bridge Ss two 


categories of legal thinking, 


into one or! because the 


to think- 


possible communication 


the other, simply 
law and lawyers as a convenience 
make 
finite 


categories ot 


ing, and to 
minds, have invented 
thought 


separation.” 


kind 


were added: “It 


between sepa 


rate and words to 


mark the 


Some words about insurance gen 


erally does not 
tended discussion to 


public interest in the 


merit ex 


high 
extension of the life 


prove the very 


insurance system, as a major 
thrift 
families 


prov 810n or 
individuals and 


Mutualization of insurance 


and security for 


com 


panies, beneficial tax and tax 


provisions 


government life 


armed 


exemptions, Insurance tor 
members of the 
bank life and the 
paid to matters by the 
ture, all devoted to its greater 
finding of 


services, Savings 


insurance, close attention 


insurance Legisla 


use and the 


additional uses and outlets for 


The Coverage 


as part of a reorganization of the con- 
ference planning staff 

H. Lewis Reitz of 
Life, president of the 
cident Underwriters 
nounced August 28 
conterence 


Lincoln National 
Health and Ac- 
Conference, an- 
that he had made 
committee appomtments of! 
289 representatives from 137 companies 
There are 29 standing conference com- 
Major organizational 
made in the 


changes 
and 
Underwriting got 
subcommittees: Occupational 
Report; Program; Revi 
Underwriting Report; and Sub 
Standard Group added an ad 
visory subcommittee. 


The midwintet 
National Association of Insurance Com- 
missioners will be held at the 
Hotel, Miami Beach, Florida, November 
30-December 4. 

‘I he 
Medical 


its Sixty 


mittees. 
were underwriting 
group 
four 


Classification 


committees 
new 


sion of 
Business 


1953 meeting of the 


Sans Souci 


Insurance 
will hold 
annual meeting at the 
Hotel Statler in New York 
October 14, 15 and 16, it has been an 


nounced by Henry B. Kirkland, M. D., 


secretary of the 


Life 
America 


Association of 
Directors of 
SCC ond 


City on 


association \ com- 


prehensive scientific program has been 


arranged, including many distinguished 
speakers and a panel discussion on a 


variety of medical subjects 


its development, are pointed evidence of its 
\meri- 
and parcel of this sys- 


significance, in modern and especially 
Part 
tem for many decades, is the optional mode 
of settlement, with power to make gift over 
of the unused principal 
be hobbled; no conduct with 
incidence of recurring injustice to be limited 


can, society 


his is no evil to 
course ot 


by safeguards, 


The 


behavior in 


slowing but necessary.” 


court’s view of the wife’s strange 


leaving the insurance money 


within the grasp of her discarded husband 


is indicated in the following from 


passage 


the opinion 


i 
rather 


court authorized to 


than to 


were guess 


rule on the facts before it, 
that the deceased 
that her former 
husband should continue to benefit from the 


But that 
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one might surmise wife 


would not have intended 


supplementary contract even of 





uess we annot be too 
that she 


contract, 


Sure, since 


could, at the time made thi 


plementary have reserved the 
right to change the supplementary benefici 
Moreover, all 
short period from het 
had the 


principal, which would have di 


she did not do so 


ary, but 
through the divorce 


until her death she right to with 
draw the 
verted the 


but she 


fund from the husband, 


rormet 


did not do so. Perhaps it is just as 


vell that we do not rely on the 


guess as 


distinguished from the fact for which there 


is evidence 


‘Regardless, however, of what the de 


ceased witfe’s intentions might have been as 


between her divorced husband of 12 years’ 


standing and the father of her son, and the 


husband ‘of several months’ standing, we are 
controlled by what she 


did and what she 


tailed to do 


The basic ruling in the decision 


the “supplementary contract is a valid ex 


ension of the policy of insurance providing 


the continued deposit of the fur 
interest thereon 
death of the pol 


to the 


ot paying 
on the 
statutes 


beneficiary is not subject 


overning the making of testamentary 


lisposith 1 


(One yu e dissented His indi 


that i 


An out-of-the 


case 1s that the 


opinion 


cates agreed with the lower court 


this 


Was 


ordinary teature of 


point of law involved 


being decided for the parties involved and 
tor them alone The action of the New 
York Leg after the 


cle cision 


islature lower court 


at, so long as the 


unchange d, the prob 


makes certain tl 


present statutes remat 


lem can never rise again Che learned 


judges vill not have the satisfaction of 


seeing their opiion used as a precedent 


Bohlinger Demands 
New York Rating Plan 


New 
which 
liability 
Alired J 


surance, 


York 


would 


State needs a 
lower the 
msurance Tor 


plan 
automobile 


rating 
cost oft 
careful motorists, 
Bohlinger, superintendent of in 
told the 1953 


state legislature in 


his ninety-fourth report issued last month 


Stating that the took a 
right direction last fall when 
put into effect in New York a plan which 
penalizes the careless driver, he emphasized, 
however, that “the need for a plan provid- 
ing further 


companies step 


in the they 


recognition to safe drivers is 


” 


equally 
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necessary 


Phe report added that the public feels 


that safe driving records should be recog 


nized in insurance rate-making and _ that 


officials and public of 
that differ 
between the drivers 


insurance company 


ficers are agreed plans which 


entiate more careful 


who have accidents can be de 
The 
in use indicates 


Mr. Bohlinget 


legislator’s attention to the 


and those 
number of such plans now 
that they 
contended He 
tact 
which 
plan 
York are using such a plan in Canada 


them that the New York In 


Department will watch the develop 


ve loped 
are practic able. 
called the 
that 
were 


many 


same companies relu 


tant to put a reward into effect in 
New 


He assured 


SUTAaANCe 


ment of loss experience under the “penalty” 


rating plan with the view toward its revi 


sion so that careful motorists will be rewarded 


Small Business Rebels 
Against Tax Tangle 


Once upon a time a small business entet 


prise was relatively simple to operate 


recent years, laws and government regula 
tions have so multiplied that virtually any 
business, however tiny, is impossible to 
carry on without advice and assistance from 
both Federal 
laws and regulations 


these offend 


a lawyer, an accountant or 


income and estate tax 


orst of all 


are probably the wv 
ing complications 


Small-scale businessmen, including indi 


vidual proprietors, partners and owners ot 


held 


opportunity to att 


small, closely corporations, recently 


their 
income and estate tax red 


iad an grievances 
tape 


Select Committe 


concerning 
before a Congressional 


on Small 


rhe 


lreasury 


Business 


witnesses, representatives ol 


and Commerce Departments as 
well as businessmen, unanimous in 
belief that had 


so tangled as to constitute an unreasonable 


were 


thei this red tape become 


financial and administrative burden = on 
small committee members 
agreed, according to House Report No 
1002, July 28, 1953. The Congressmen also 
came to the conclusion that existing federal 
a deterrent to 


expansion ot 


business Lhe 


mcome tax structure acts as 


the continued growth and 


small business 


Another point covered in the report is of 
particular interest to insurance underwriters 


“The necessity of providing for the Fed- 
eral estate tax upon the death of the owners 
of the Many small, closely-held 
corporations are highly 
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business 


concerned over 





their inability to make adequate, provision, 
through the purchase of insurance, for the 
death of a major stockholder. They stated 
unanimously that premiums on such msurance 
should be made an allowable 


their tax returns. The 


deduction on 
settlement of an es- 
tate has caused many such business enter 


prises to sell out to larger companies in 
order to provide sufhcient liquidity to meet 
estate tax payments. It found 
that the sole proprietor has a similar prob- 
lem in the writing off of intangibles which 
the Estate Tax 


which 


Was also 


Division assesses on death 
written off by that 
witness remarked 


cannot be 
estate As one 


“ “Took happens in the 
business that happens to be prosperous, and 
has a net worth of $100,000 and the Bureau 
of Internal 
addition to 


and 


what case of a 


Revenue determines that in 
that hundred thousand dollars 
there is an undisclosed asset because of its 
prosperity and earnings of goodwill worth a 
quarter of a million dollars, because it has 
had $50,000 a year of what they deem to be 
excess earnings They make the estate pay 
taxes on that extra $250,000, but it can 
nevel be 


estat¢ 
written off as an even 
though they have determined it by capitaliz 
ing the 
ing that 
W hy 


be recouped over the next 5 


expense, 


excess earning power by multiply 
$50,000 of 
shouldn’t it be 


excess earnings by 5 
written off so it can 
That 


will help solve this individual proprietorship 


years? 
problem in the case of estate taxes, because 
that is the biggest problem he has, the 
goodwill added on the other.” 


New York Group Insurers 
Told to File Rates 


All New York 
to write group life or group accident 
health insurance must file their 


compensations oO 


State insurers authorized 
and 
schedule of 
rates oft 
other 


such 


commissions, 
agents and brokers for 
August 21 
Murphy, Deputy 
Insurance 


allowances to 
according to an 
Joseph F 
Superintendent of 
The 


with 


business, 
directive by 


filings were requested in accordance 
Section 204 (4) of the insurance law 
was enacted at the 
the legislature and took effect September 1 
The New York 


rules for filing 


which 1953 session of 


Insurance Department’s 

life insurance 
and 
and 


group and 


annuity forms accident 
health 
been amended so as to reflect the new 
law Heretofore had to 
file with the “maximum 


rates” of 


group group 


and forms, rates commissions 


have 
companies have 
department their 


commission, compensation orf 


The Coverage 


other allowances to 
group life or 
insurance 


agents” for 
and health 


“soliciting 
group accident 


business. 


Foreign Reinsurers 


Get $52.2 Million Net 


Net premiums of $152.9 million were re- 
ceived by foreign reinsurers from American 
insurance companies in 1952, the Office of 
International Trade of the United States 
Chamber of Commerce has announced. A 
total of $100.7 millon 
losses against this amount, leaving net 
eign dollar 
million, an 


1951 


was recovered 


receipts for the year 


increase of about 29 per cent 


ove! receipts 


The announcement that the 


transac 


explained 


term “reinsurance” describes the 


tions whereby insurance companies transfe1 
a portion of the liability they have assumed 
to other insurance companies, or reinsurers, 
thus making it possible to underwrite risks 
could not handle 
Che foreign reinsurer then is lable to share 


in the 


_— | 
which a single company 


losses incurred by 


payment ot any 


the ceding insurance company 
“Studies 


fice ot 


made by the Department’s Oj 
Office of 


announce 


Economics and 


rade rr 
“revealed that 
transferred 


Business 
International ‘J 
ment, 


said the 


reinsurance premiums 
1952 


1951 


risen in each year 


to ltoreign companies in 


were about 4 those of 


percent above 
($147.2 million) and have 
1949 
1952 from foreign reinsurers were 
mately 6 
($106.8 


losses recovered in 


since However, 
approx! 
those ot 1951 
high 
disasters occurring 
1950 


percent below 


millfon), when losses 


were 


paid on the windstorm 


latter part of 


in the 


“Premiums on 


reinsurance assumed by 


American reinsurers trom toreign compa 


nies continued 


minor, al 
though reinsurance is placed in the U. S 
market from a 


countries Net 


comparatively 


large number of foreign 


received {rom 
about 42 foreign countries in 1952 amounted 
to $21.4 million 
to toreign insu! 
million 


premiums 


against payments for losses 


ance companies of $13.2 


“British reinsurers have traditionally han 
dled the bulk of 


reinsurance 


American needs for foreign 
In 1952, British companies re 
ceived about 84 percent ($129.3 million) of 
the reinsuranc« paid 
With insurance protection re 
quired to cover present-day inflated values 
and inventories and 
the availability of the British 


premiums abroad 


additional 


replacement costs of 


capital assets, 
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market is of continuing im- 
insurance companies.” 


reinsurance 
portance to U. S 


Hands That Handle Liquor 
Must Stay Off Steering Wheels 


Is it mere coincidence that Saturdays and 
Sundays are the days on which Americans 
do most of their drinking and have most of 
their automobile accidents? Probably not. 
It is well known that the drinking drivers 
who menace our highways cause more than 
their share of accidents, but, apparently, no 
just traffic deaths 
and injuries, or how much property dam 
age, is attributable to tippling before driv 
ing. Arrests for driving under the influence 
of intoxicating liquor may or may not fol- 
low an accident, and Statistics on such ar 
rests do not necessarily supply a yardstick 


one knows how many 


to measure the incidence of death, injury or 


property damage causally related to drivers 


Further, it is not only drivers 
drinking 


who drink. 
but pedestrians as 
for example, 


whose 
when an im 
a moving 


well 
causes accidents- 
biber staggers into the path of 
vehicle. 

strong drink 
The effect of 
person to person, 


doubt that 
hgures 


little 
accident 


There is 
makes fat 


intoxicants from 
but authorities that even one drink 


before a drive is too many. The smallest 
quantity of alcohol depresses alertness: re- 
flexes slow down, depth perception goes 
awry, sight suffers loss of keenness 


differ Ss 
warn 


Many laymen make the mistake of think- 
is drunken driving that the law 
In fact, it is 


ing that it 
and common sense proscribe. 
driving under the influence of alcoholic bever 
ages that is forbidden. ‘Theoretically, at 
least, even one drink has some influence on 
human motor impulses, so that one-drink 
drivers are morally lawbreakers in the same 
drunkards, though the of- 
former unde- 


sense as even 


ordinarily 


fense of the 70es 


tected and unpunished 


' The Institute of Life Insurance recently an- 
nounced that motor vehicle fatalities brought 
18,000 life insurance death claims in the first 
half of this year, representing aggregate pay- 
ments of $37 milion Lest year, the 12-month 
toll brought 39,000 claims for an aggregate of 
$69 million 

Life insurance claim payments resulting from 
automobile fatalities in the first six months of 
1953 have exceeded such payments stemming 
from war deaths in all three years of the 
Korean War 

2 The following cases were selected to illus- 
trate the difficulty of forming patterns for study 
of this problem. Each was decided in the past 
two years and involves an automobile accident 
in which one or more persons was allegedly 
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Last year there were more than two mil 
lion traffic casualties in the United States, 
including 37,600 deaths. The postwar statis 
From 1946 to 1949, 
made, particularly 


During the last 


tics are perplexing 
excellent 


in lowering the death total, 


progress was 
three years, however, matters have grown 
steadily worse, and consumption of intoxi 
discredit 


cants must be given its share of 


for the killing and maiming. 


The connection between this problem and 
insurance is obvious.’ Does it also concern 
the law? Probably no one knows whether 
punishment of drunken and 
drivers under the influence helps to curtail 
whether 
refusal of injury 
tortious behavior acts as a deterrent. 


pedestrians 


such offenses, o1 assessment or 


damages for caused by 


such 


The statutes, criminal and civil, on the 
subject may need improvement. But in some 
instances these statutes have not had a fair 
chance to work imperfect law 
enforcement on the one hand and the long 
delays in trying civil cases due to crowded 


because of 


dockets on the other. 


Examination of the cases in which al- 
legedly intoxicated persons were involved 
in automobile accidents does not help to 
mark a clear path for lawyers wishing to 
contribute to solution of the problem.’ For 
one thing, there are not a great many such 
cases in any given year, and one who goes 
back too far may find that conditions in 
the past were so different that study of 
cases decided even a few years ago is of 
little help today. Apparently, most automo 
bile cases involving an intoxicated person 
are not taken beyond the trial stage to ap- 


pellate courts and, hence, are not reported. 


Whether 
thing constructive toward reducing the num 
drinking drivers or the number of 
accidents they doubtful This 
should not slow continued attempts to find 
Insurance lawyers 


lawyers, as such, can do any- 


ber of 


cause is 


a way to help, however 
especially have a duty to aid in finding a 
intoxicated Mehling v. Zigman, 2 Automobile 
Cases (2d) 342 (Calif. Dist. Ct. of App., 1953); 
Brewer v. Bailey, 2 Automobile Cases (2d) 79 
(Tenn, Ct. of App., 1952); Miller v. Mills, 2 
Automobile Cases (2d) 76 (Ky. Ct. of App., 
1953): Dupuy v. Veazey, 2 Automobile Cases 
(2d) 75 (La. Ct. of App., 1953): Cox v. Thomp- 
son, 2 Automobile Cases (2d) 17 (Utah S. Ct., 
1953); Menard v. Blanchard, 1 Automobile Cases 
(2d) 902 (Vt. S. Ct 1952): Simmer v. San 
Francisco, 1 Automobile Cases (2d) 1037 (Calif 
Dist. Ct. of App., 1953); Brown v. Binns, 1 Auto- 
mobile Cases (2d) 660 (Ga. Ct. of App., 1953): 
Matkins v. Gaertner, 1 Automobile Cases (2d) 
379 (Tll. App. Ct., 1952) Watkins v. Utah 
Poultry & Farmers Cooperative, Inc., 1 Auto- 
mobile Cases (2d) 263 (Utah S. Ct., 1952) 
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solution to this and other problems which 
are involved in the frightful toll of life, limb 
and property exacted by the automobile. 


Drinking of intoxicating beverages is a 
custom so deeply established in our society 
that it may be safely said it is here to stay 
The ill-fated Eighteenth Amendment 
onstrated that outlawing intoxicants 
not halt consumption of them, and 
Americans were 
hol was consumed during prohibition than 
before it. 


dem 
dc ces 
some 


convinced that more alco 


One bit of evidence that drinking is an 
American habit is contained in the Revised 
Price 
Labor Statistics. 


Consume1 Index of the Bureau of 
The index gives the aver 
age retail prices paid for selected items in a 
“market 
known buying habits of the more than 18 
million urban wage and 
worker families living in about 3,000 Amert 
Among the items 
sampling are two 


blende d 


basket” chosen on the basis of 


earnet clerical 


can cities and towns. 


regularly priced in the 


alcoholic beverages—beer and 


whiskey. 


This would seem to indicate that drinking 
is not going to be stopped. Some Way must 
be found to stop drinkers from driving and 
from straying into the paths of automobiles 


New York Title Insurers 
Affected by Tax Ruling 


The portions of original premiums estab 
lished and segregated as a reinsurance reserve 
by a title insurance company from June 1, 
1938, to May 31, 1945, under Section 434 
la. of the New York State Insurance Law 
may not be treated as unearned premiums 
for federal tax purposes under Internal 
Revenue Code Section 204 (b) (5), accord 
ing to Rev. Rul. 151, CCH Sranparp Fep 
ERAL TAx Reports {| 629] 


Upward Trend in Fire Losses 
Continues 


The National Board of Fire Underwriters 
upward trend in fire 
this 


peak 


reports a continuing 


losses that will, unless reversed, bring 
vear’s total well 


of $815 million. 


above last year’s 


The board’s prediction is based on total 
United States for the 
first six months of 1953, which 
$432,081,000—6.8 per cent 
$404,653,000 registered for the 
last year 


fire losses in the 
stood as 
over losses of 


same period 


The Coverage 


Insurance in Costa Rica 


The résumé of the imsurance 
industry in Costa Rica was prepared by the 
Insurance Staff, Office of International Trade, 
United States Department of 
Washington, D. C. 


following 


Commerce, 


Insurance in Costa Rica has been a gov- 
ernment monopoly 1924. The law 
provides, in substance, that only the govern- 
ment-owned National Insurance Institute 
(Instituto Nacional de Seguros) may write 
insurance in Rica. may 
buy insurance elsewhere only when the In- 
stitute 
coverage needed, and then only upon issu- 
ance of a special permit by the Ministry of 


since 


Costa Residents 


refuses to provide the insurance 


Finance and Commerce. Nevertheless, it is 
reported that Rican 
permitted to place marine insurance 
foreign insurers, and that foreign exchange 
to pay tor marine 
imports deemed of 


Costa importers are 


with 
insurance premiums on 
prime necessity to the 
be supplied at the 


country’s economy may 


official rate 


The National 
aged by a board of directors whose mem- 
bership is appointed by the Executive Power 
The board in turn appoints a Manager and 
Assistant Institute’s 
affairs together with an administrative staff. 
The Institute is an autonomous legal entity. 


Insurance Institute is man- 


Manager who run the 


Its obligations are guaranteed by the gov- 
ernment. It is authorized to place its rein- 
During 1951 rein- 
directly and through 
sritish and 


In addition to its insur- 


surance business abroad. 
surance placed 

brokers United 
Swiss reinsurers 


was 
with tates, 
ance functions, the Institute may engage in 
authorized for 
National Bank 
The Institute maintains 
the Cuerpo de 
Rica, 


rediscount operations, as 


commercial banks by the 
Law of Costa Rica 
its own fire-fighting 


Bomberos 


service 


throughout Costa and is 
prohibited by law from investing its insur 
ance funds in corporate bonds and stocks 
Nor are such bonds and stocks acceptable 
collateral for loans. Personal and business 
when secured by 
\s of May 31, 1952, the In 


million invested in 


loans are permitted only 
real property 
stitute had 25 colones 


real estate mortgages, three million in gov 


ernment bonds, 3 million in loans on 


policies and two million in other loans 


Over the period from 1941 to 1951, insur- 
ance business in Costa Rica, as reflected by 
operations of the National Insurance Insti- 
tute, increased as follows: Annual premium 
income rose about 5% times, from 2,693,055 


1941 to 14,560,208 in 1951. Re- 
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colones in 





serves almost tripled, going from 11,760,611 
to 31,517,887. Total assets increased about 
four times, from 15,464,808 to 62,337,847. 


Annual life insurance premium income in 
creased about seven times between 1941 and 
1951, advancing from 757,000 
5,283,230. Time deposits, including savings, 
increased about 2% times during the same 


colones to 


period, according to one estimate, from 12.2 
million colones in 1941 to 30.2 million in 1951 

The table 
of insurance business in Costa Rica between 
1941 and 1951, as reflected by operations of 
the National Insurance Institute 


below indicates the progress 


In 1951 the Institute had total earnings, 
according to its official report, of 2,361,830 
colones, Almost two thirds of this 
was made up of profits from fire insurance. 
Net earnings, after deducting expenses of 
835,790 colones for maintaining the fire 
fighting service, were split, with 75 per cent 
(1,144,530 colones) turned over to the Gov- 
ernment Treasury and 25 per cent (381,510 
colones) retained as surplus by the Institute 

The Costa Rican 
that employers are liable to pay compen 
sation for occupational accidents and dis- 
Workmen’s compensation insurance 
is compulsory in the construction, transpor 
tation and mining industries; gas and elec 
tric power generating stations; work in 
which explosive or poisonous substances are 
used; manufacturing; and entertainment. 
Insurance must be purchased from the Na- 
tional Insurance Institute. Other employers, 
although liable for occupational accidents 
and diseases, are not subject to compulsory 
insurance; employers wishing to carry in- 
surance may buy it only from the Institute. 
Senefits include medical care, surgical treat- 
ment, pharmaceutical supplies, orthopedic 
and hospital treatment, and payment of com- 
pensation. Foreign workers, and their legal 
dependents residing in Costa Rica or else- 
where, have the same rights as nationals 
on all matters relating to the legal provi- 
sions governing occupational risks. 


sum 


Labor Code provides 


cases. 


Compulsory social insurance is adminis- 
tered by the Costa Rican Social Insurance 


Fund (Caja Costarricense de Seguro Social). 
The fund was established by legislation 
passed in 1941 and is now governed by Act 
No. 17 of 1943. The law provides that com- 
pulsory social insurance shall cover the risks 
of sickness, maternity, invalidity, old age 
and unemployment. Coverage of workers 
by the system is not as yet country-wide. 
All employees under 65 are subject to com- 
pulsory social insurance. One exception is 
that of foreign workers who come to work 
in Costa Rica for less than six months. 

The Social Insurance Fund is run by a 
board of directors appointed by the Execu- 
tive Power. Members serve for five years, 
and are selected to represent the interests 
of employers, employees and the medical 
The Minister of Labor presides 
over the board on behalf of the government 
and exercises general supervision over oper- 
ations. 


profession. 


The fund gets its income from a contri- 
bution system based on payments by em- 
ployers, employees and the government, The 
rate of contribution is fixed by regulations 
issued by the fund. Legal provisions con- 
trolling investments of the fund’s assets per- 
mit a degree of flexibility. Reserves are to 
be invested in the manner giving the great- 
est safety and yield, preference being ac- 
corded to investments which contribute to 
the promotion of social hygiene and to the 
prevention of diseases among the insured 
persons, ‘There are also provisions pro- 
hibiting speculative operations, loans of 
large amounts, etc. 

A Housing Department was recently es- 
tablished as part of the Social Insurance 
Fund, with powers to promote, finance and 
construct low-cost housing by various means. 
The department completed a _ large 
community project in San Jose, as well as 
a small project in Heredia. It has 
been empowered to invest insurance re- 
serves in loans to private individuals who 
own a building site but are without a home 
During 1951 the Social Insurance Fund in- 
vested 1.5 million colones on low-rent house 
construction and it was anticipated that a 
similar amount would be so invested in 1952 


has 


also 


Insurance Operations—Costa Rica 


(In Costa Rican colones) 


Losses 
Paid 
916,500 

2,088,474 
2,421,748 


Annual 
Premiums 

2,693,055 
12,591,846 
14,560,208 


Life 
Insurance 
in Force 
11,832,857 
80,182,766 
103,674,604 


Total 
Rese ves 
11,760,611 
25,544,398 
31,517,887 


T otal 

Assets 
15,464,808 
56,092,217 
62,337,847 
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Selected Decisions . 
from All Jurisdictions 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Reasonable Prudence Lacking 


The Pennsylvania court rules that for the 
plaintiff to risk serious injury solely on 
his recollection of the presence of a hand- 
rail was not the act of a reasonably 
prudent man. 


The plaintiff (appellant here) was injured 
when he fell down an unlighted 
in the defendant’s building. He was visit 
ing his mother at 2:30 a. m. and after 
making sure that she was awake, he was 
going down the stairs to dismiss a waiting 
taxicab when he fell. He testified that he 
closed the door to his mother’s apartment, 


stairway 


thus putting the stairway in complete dark- 
that he remembered a handrail from 
a previous visit about a month before; that 
he reached for this handrail, which had been 
removed, balance and fell. The 
trial judge entered a nonsuit stating that 
the plaintiff was guilty of contributory 
negligence as a matter of law. The plaintiff 
appealed on the ground that the question 
of his contributory negligence should have 
been submitted to the jury. 


ness; 


lost his 


The judgment for nonsuit affirmed 
by the reviewing court with this summariza- 
tion: “The question presented, under ap 
pellant’s theory is: Would a reasonable 
man risk serious injury to himself in re 
liance solely upon his memory of the pres- 


was 


Negligence 


and 
that 
and that occasion being a month earlier? 


ence hand-rail, having 


hand-rail only once previously, 


position of a 


seen 


Or do the dictates of reasonable prudence 
require that he use other sensory means to 
ascertain the 
The 


lant’s 


presence of the hand-rail? 
that under appel- 
is guilty of contributory 
negligence for proceeding under these cir- 
cumstances in the complete absence of light 


answer clearly is 
theory he 


Where a person can assure his own safety 
by the 
on a recollection of former experiences, he 
peril, Ellis Drab 
Pennsylvania Supreme Court, Eastern Dis 
trict. March 23, 1953. 2 NecLicence C 
(2d) 1 


use of his senses and relies instead 
acts at his 


ASES 


No Joint Tortfeasor Indemnity 
Where Judgment Was Rendered 
on Fault of One 


An electric iron produced a spark which 
exploded vapors from cleaning fluid. The 
United States District Court holds that 
the cleaning fluid manufacturer is not 
entitled to indemnity from the iron manu- 
facturer. 


fluid, 
could be 


The manufacturer of a cleaning 


which gave off vapors which 
judgment 
injured by the 


negligence It 


ignited, paid a obtained by a 


person manufacturer's al 
found that 
fluid 


contact 


leged had been 
cleaning 
thermal switch 


iron and were ignited 


fluid manufacturer 
manufacturer for indemnity 
on account of the judgment paid. Each, 


645 


from the 
collected by the 
on an 

The cleaning 
sues the tron 


the vapors were 


electri 


now 





independently, owed exactly the same duty 
of care to the injured person. Each failed 
in its duty in essentially the same manner 
and the degree of culpability of each was 
There was no previously exist- 
ing legal relationship between these parties 
such as gives rise to the right of indemnity 
between tortfeasors.—Renusit Home Prod- 
ucts Company v. General Mills, Inc. United 
States District Court for the Eastern Dis- 
trict of Pennsylvania. May 12, 1953. 2 Nec- 
LIGENCE Cases (2d) 129. 


the same. 


Control over Thing Causing Injury 
Is Control at Time of Negligent Act 


The injured person was carrying a carton 
of bottled beverages, one bottle of which 
exploded. The Alabama Supreme Court 
affirmed lower court’s award on the basis 
of res ipsa loquitur. 


The plaintiff was injured by glass from 
the explosion of an unopened bottle of a 
beverage which she was carrying in her 
hand in a six-bottle pasteboard carton. The 
explosion took place as the plaintiff walked 
to her home from the grocery store where 
she had purchased the beverage. In the 
trial court, judgment was had by the plain- 
tiff and here it is affirmed by the higher 
court : the control required over the 
thing causing the injury under the doctrine 
of res ipsa loquitur does not refer to control 
at the time of the injury but to control at 
the time of the alleged negligent act. 
this theory requires the introduction by the 
plaintifé of affirmative evidence permitting 
a reasonable inference that the article 
not the subject of extraneous harmful forces 
that it 
parties ‘subsequent to the time it left the 
management and control of the bottler.” 
Florence Coca Cola Bottling Company wv 
Sullivan. Alabama Supreme Court. March 
26, 1953. 2 Neciicence Cases (2d) 117 


Was 


and was carefully handled by all 


Exercise of Care in Proportion 
to Danger in Use of Product 


The jury could have found that in- 
sufficient odorization of gas was the 


proximate cause of loss. The Missouri 
Supreme Court remands the case for 
new trial. 


Butane-propane gas in condensed liquified 
form is supplied for heating homes. To it 
is added a chemical which gives it an odor 
makes its noticeable De 
fendants in this case are a retail supplier 
and his wholesale source, an oil company. 
Defendants proved that they did odorize 


646 


and so escape 


a customarily used 
court’s instructions to 
the jury on this issue were “prejudicially 
Evidence admitted that 
just prior to the explosion there was no 
odor of escaping gas. The case is remanded 
for a new trial: “We are of the opinion 
that a jury could have found 
that there was gas in the house which was 
not sufficiently odorized below the lower 
limit of combustibility and that the in- 
sufficiency of the odorization was the proxi- 


their gas according to 
formula. The trial 


erroneous.” was 


reasonably 


mate cause of the loss of plaintiffs’ property. 
we believe the issue in this common- 

defendant 

to properly 


law action was whether 


was and 
the liquid gas so as to 
person with a normal 
..’—Thompson v. Economy Hydro 
Company. Missouri Supreme Court, 
Division Number One April 13, 1953. 
2 NEGLIGENCE CAses (2d) 148. 


negligent in failing 


sufficiently odorize 
warn a sense of 
smell 


Gas 


Manufacturer Liability— 
Theory of Action 


When one frames a petition so that it is 
difficult to determine whether he is rely- 
ing upon a contract or warranty of negli- 
gence, it is proper for the court to require 
him to elect. Kansas. 


The plaintiff brought an action to recover 
damages for injuries to her hands and for 
irom the use 
of defendants’ product while washing dishes 
in a restaurant 


medical attention resulting 
Het employer asked her to 
try the defendants’ product, and after some 
months her hands became sore, rough, raw 
After unsuccessfully treating 
herself she consulted a doctor, At the trial 
the court plaintiff to elect 
whether she was proceeding to recover on 


and inflamed. 
required the 


contract or in tort, and she elected to rely 
on “warranty, both expressed and implied.” 

Plaintiff had not purchased anything from 
either of the defendants. was no 
privity between plaintiff and either of the 
defendants. Plaintiff's employer furnished 
plaintiff with the defendants’ product to use 
in her work and she never complained to 
her employer that the defendants’ product 
was giving her trouble or requested some- 
thing else to use in its place. The other 
witnesses who testified in her behalf quit 


Chere 


using the defendants’ product when they 
found it was affecting their hands, with the 
result that the trouble ceased. Judgment for 
the defendants affirmed.—/Frier v. Proctor 
& Gamble Distributing Company. Kansas City 
Supreme Court. January 24, 1953. 2 NeEcLi- 
GENCE Cases (2d) 184. 
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LIFE 
Summaries of Selected 

Decisions Recently Reported 

by CCH LIFE INSURANCE 


REPORTS 


Accidental Death Defined 


Death while resisting arrest is not an 
accident but a contemplated risk, holds 
the Tennessee Court of Appeals. 


In this action a widow seeks to recover on 
a group life insurance policy issued on het 
where death 
injury which arises neither out 
of nor in the course of employment. The 
shot by a police officer who 
was acting in the line of duty. 


husband was caused by acci 


dental bodily 
insured was 
The insured 
was armed. The 
contain 108 
Death could 
under these 


and 
found to 


was arrest 


resisting 


car he was in was 


gallons. of untaxed whiskey 
hardly be 


circumstances 


termed an accident 
Any man who enters upon 
an offense, even though 
himself to 
felonies in an 
should 
bodily 


the commission of 
it 1s a misdemeanor, then arms 
prevent arrest and commits 
attempt to avoid 
have contemplated 
harm to himself. 
This 


which the insured is killed in 


arrest, certainly 


death or great 
case is distinguished from those in 
an attack on 
a person he supposed was unarmed, and an 
whom the attacker did 
American 


attack on a person 
not know to be a police officer 
Mutual Liability Insurance Company v. Bry 
ant Tennessee Court of Appeals, Eastern 
Section. June 23, 1953. 1 Lire CAses (2d) 338 


‘Dependent’ Mother and Father 


Construed 


The words dependent mother and father 
of deceased soldiers in the NSLI law 
contemplate something more than a bare 
legal relationship, so a working father 
cannot recover death benefits in view of 
this provision. United States District 
Court. 


Che soldier killed mm enemy 
He had not NSLI but under 
the law he had been deemed to have applied 
and had been granted $5,000 He died un 
married and childless, and under this pro 
death paid 
and 
This soldier’s mother 


action 


Was 


appli d ror 


benefits are 
fathers if liv- 
was paid $2,500 


vision of the law 
to dependent mothers 
ing. 


but the 
insufficient showing of father’s dependency. 


father’s claim 


Life, Health—Accident 


was denied because of - 


lhe father worked and from his earnings 
of $73 per month he contributed $5 per 
month to his family’s support. The de- 
ceased son contributed nothing to his father’s 
support after entering the army. Dependency 
is not and the burden 
of proving that he was a dependent father 
at the time of his son’s death is on the fa- 
ther; proof was not sustained here. Judg- 
ment for United States.—Fulinara v. U. S 
United States District Court for the Dis- 
trict of Hawai. May 5, 1953. 1 Lire Cases 
(2d) 333. 


defined in the law 


Rupturing Blood Vessel Not Double 
Indemnity Accident 


Errors were assigned to the lower court’s 
refusal to recognize medical testimony 
showing that the insured’s death was ex- 
cluded from the policy’s double indemnity 
provision. The Florida Supreme Court 
reverses a judgment for the deceased. 


Death resulted from a ruptured aneurysm 
in the brain brought about by 
strain. Medical was introduce: 
showing that an aneurysm is a congenital 
condition—weak spots in blood vessels. The 
provisions provided for 
demnity in the event that said mem 
ber suffers death as a direct result of bodily 
injuries effected directly, exclusively and 


a phy sical 
testimony 


policy double in 


independently of all other causes, through 


external, violent and accidental means 
Among the exclusions the 


tained 


policy 
which that the insurer 
shall not be liable if death results directly 
or indirectly “from physical or mental in- 
firmity.” While the injury may have con- 
stituted an death did not result 
solely and exclusively from such an acci- 
Vaccabees Terry Florida Su 
July 31, 1953. 1 Lrrt 


con 


one stated 


accident, 


dent 
preme Court CASES 


(2d) 375 


‘Accidental Injury’’ Construed 


The Mississippi court makes a distinction 
between injuries caused by “accidental” 
means and those which are the “acci- 
dental” result of intentional means. 


The policy under plaintiff's 
husband was insured provided compensation 
bodily 
sustained while this policy is in effect 


which the 


injury 


for loss from “accidental 
The husband, who died during the pendency) 
of this suit, was employed by a shipbuilding 
“chipper.” 
he was required to work in cramped quarters 
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company as a In this capacity, 





removing burrs from welding seams. He 
used an air pressure chipping hammer, 
usually on his knees and with his back 
braced against a strip of iron called a “strong 
back.” On the occasion which gave rise to 
this action the assured felt a severe pain in 
his back followed by paralysis in his limbs. 
After extended medical treatment, it was 
discovered that the assured was suffering 
from angiomatous malformation which is 
a malformation of the blood vessels extend- 
ing along the spine. The attending doctor 
testified that while medical con- 
siders this condition to be congenital, except 


science 


for the repeated vibration of the chipping 
hammer, the assured might have lived in- 
definitely without trouble from this mal- 
formation. There evidence that the 
assured was unaware of this condition and, 
in fact, had passed a medical examination 
and was found fit for hard labor 
working for the shipbuilder. 

The refused 
ground that the injury 


was 


before 


insurer payment on the 
was caused by an 
intentional act of the assured, that is, by 
The trial court 
sustained the defendant’s motion to dismiss 
the plaintiff's bill. 


his working as a chipper. 


In its review, the supreme court pointed 
out that 
tinction between injuries accidentally suf- 


Mississippi decisions make a dis- 


fered or suffered through accidental means and 
those of which, while the means are intentional, 
the results are accidental. 
the word “accidental” refers to undesigned, 
unintended, unexpected and unpremeditated. 
In the court held, while 
the means employed by the assured were 
not accidental, the result which followed 
accidental. The fact that the injury 
was an unexpected result brought the in- 
jury within the category of an accidental 
injury as set out in the policy under con 
sideration. The judgment was reversed and 
remanded.—Byrd v. Reserve Life Insurance 
Company. Mississippi Supreme Court. June 
8, 1953. 1 Luirt (2d) 296. 


In this connection, 
instant 


case, the 


Was 


CASES 


Broker or Agent? 


Whether a person is an agent or broker 
is determined not by what he is licensed 
as or by what he calls himself but, rules 
an Illinois court, by what his actions dis- 
close him to be. 


In an action involving a group disability 
policy, the question arose whether the pe: 
son who secured the certificate of insurance 
for the plaintiff was a broker acting for the 
plaintiff or was an agent acting for the 
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The facts in this 
The state licenses issued 
to this party stated that he had no agent’s 
or solicitor’s represent the de- 
fendant. However, he did call on the plain- 
tiff after the plaintiff phoned the defendant 
regarding insurace He did have 
with the defendant; he did 

leads from the defendant for 
obligated to place such insurance (including 
the plaintiff's) with the defendant. He 
received his commissions from the defendant. 


insurance company. 
connection were: 


license to 


office 
space receive 


which he was 


In resolving this problem, the appellate 
court remarked: “Whether he was a broker 
or agent is determined not by what he is 
called, but by what he does .. Whether 

was the agent of plaintiff or insurer, 
the other with re- 
sponsibility for the answers in the applica- 
tion upon first set him in 
motion, who could control his action, who 
pay him and 
there to erotect..«'. 


so as to charge one or 


depends who 


whose interest he 


is to was 


It appeared to the court that the agent 
was set in motion (given a lead) by the in 
surer, was controlled and paid by them, and 
had their protect 
it was found 


interests to Therefore, 
that 
was properly licensed or not, was the agent 
of the insurer in this transaction.”—Moone 
Company 
Illinois Appellate Court, First District. June 
3, 1953. 1 Lire Case (2d) 286. 


this person “‘whether he 


v. Commercial Casualty Insurance 


Burden of Proof Is on Insurer When 
Policy Exceptions Are Involved 


A hospitalization policy contained an ex- 
ception excluding illness which had its 
origin prior to 15 days after a policy be- 
came effective. A Tennessee court con- 
strues the policy against the insurance 
company. 

The covered by a 
hospital and surgical provision 
She underwent a slightly 
more than six months after policy was 1s 
sued and the insurer claims the disease 
endometrioses — originated prior to the 
policy’s having effect 15 
Where the loss is within the general cover 
age of the policy and the insurer invokes 


plaintiff's wife was 
expense 


hysterectomy 


been in days 


an exception excluding such loss from the 
general coverage, the burden of proof is on 
the insurer to establish that such loss comes 
within the exception. The judgment for 
the insured is affirmed.—Reserve Life Insur 
ance Company v. Boss. Tennessee Court of Ap- 
peals. July 31, 1953. 1 Lire Cases (2d) 378. 
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Fire 


Summaries of Selected Deci- 


sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Separate Causes of Action Do Not 
Arise from Series of Transactions 
Stemming from Single Wrong 


United States District Court grants a 
motion to remand the case to the state 
court when the complaint shows an intent 
to secure an alternate judgment against 
resident defendants. 


‘The insurer had the case removed to the 
United States District Court and this action 
is a motion to remand to the 
The complaint contains 
stated : 


State court. 
two separately 
causes of action—one against the 

and the other against 
its agents in the state in which the plaintiffs 
are situated, and from whom the plaintiffs 


purchased insurance. 


insurance company 


First cause of action: Plaintiffs owned 
and operated a fruit warehouse and packing 
plant, on which they procured from defend 
ant, authorized agents (the 
resident defendants) a fire insurance policy, 
with a 
dorsement 


through its 
business interruption 
attached, in the 
Jefore the 


policy, a fire 


insurance en- 

amount of 
$80,000. expiration of the term 
of the partially 
plaintiffs’ establishment, causing suspension 
of business, 


destroy ed 


fixed cLarges 
and expenses in a sum substantially in ex- 
cess of the amount of the policy 


loss of 


profits, 


Second 
porti m of the 


cause of action: A considerable 
loss of profits, mentioned in 
the first cause of action, consisted of buying 
and selling profits, which plaintiffs would 
have earned by selling fruit acquired from 
the owners For before the 
defendants 
knew, plaintiffs had been engaged in the 
business of buying and fruit 
their to and at 
the time of the and delivery of 
the policy, the resident defendants, acting 
within the actual apparent 
their authority as defendant in- 
surance company, represented to and agreed 


many years 


insurance was procured, as 


selling ware- 


housed in building. Prior 


issuance 
and scope of 


agents ot! 


with plaintiffs that loss of buying-and-sell- 
was within the insurance 
coverage. Plaintiffs knew that the indivi- 
dual resident defendants had been engaged 


ing profits 


Fire and Casualty 


in the insurance business for many years 
and relied upon their advice, representations 
and agreements in purchasing the policy. 
The defendant 
nied liability for loss of buying-and-selling 
profits on the ground that the 


does not cover such loss 


insurance company has de- 


insurance 


If the company’s position is sustained, 
then plaintiffs have been damaged by the 
representations and agreements of the indi- 


vidual resident defendants. 


In the 
ask for judgment against defendant insur- 


prayer of the complaint, plaintiffs 


ance company, on the first cause of action, 
for the full amount of the policy; and, in 
the alternative, 
against the defendant does not cover buy- 


in the event the judgment 


ask for judg- 
ment against the resident defendants, on the 
of the 


ing-and-selling profits, they 


second cause of action, on account 
loss of such profits 

In American Fire and Casualty Company v 
Finn, 341 U. S 


pressed the conclusion “that where there is 


6, the Supreme Court ex- 


a single wrong to plaintiff, for which relief 
is sought, arising from an interlocked series 
of transactions, there is no separate and 
independent claim or cause of action under 


Sec. 1441 (c).” (28 USCA.) 


In view of the construction placed upon 
Section 1441 (c) the complaint 
intention to 


evidenced 
a real secure an alternative 
judgment against the resident and colorable 
ground is complaint. 
The motion to Wade 
v. New York Fire Insurance Company. United 
States District Court for the Eastern District 
of Washington, Northern Division. April 16, 
1953. 8 Frre AND CaAsuaALty Cases 73 


shown for it in the 


remand is granted.- 


Jury Instructions on Hostile Fire 


A charge that is careful and comprehen- 
sive and gives the correct legal formula by 
which the issue is to be decided is not 
subject to exception because it is not given 
in the exact language requested. Rhode 
Island. 


The policy in this case is a standard form 
covering direct loss by fire and the issue 
presented to the jury was whether the fire 
was a friendly or a hostile one. The judge 


charged the jury as follows 


“The fundamental question is whether plain- 
tiffs’ damage was caused by smoke and soot 
from what is known as a ‘hostile fire’ as dis- 
tinguished from a ‘friendly fire’. Defendant 
admits its liability for damage caused by 
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the former, but not by the latter. Plaintiffs 
maintain that since the flames escaped trom 
the limits within which they were intended 
Defend 
ant contends that, although the flames es 
caped from their normal limits, nevertheless 
nothing was ignited or burned outside of the 
furnace which caused the plaintiffs’ damage, 
and that such damage was caused by smoke 


to be confined, the fire was hostile. 


and soot from a fire ‘which was not hostile 
but friendly’ 


‘Again, it is said that if the fire is in no 
respect a hostile fire, that is, if the fire itself 
does not pass beyond the limits assigned for 
it, as, for example, a stove, furnace, lamp, 
oil burner, or similar receptacle intended to 
hold fire, then the results of smoke and heat, 
where there is no ignition outside the agencies 
employed, are not covered by the policy, not 
is damage by any degree of heat alone with 
out flame or glow covered. If the fire, how 
ever, extends beyond the place where it 
hostile fire, which, 
peril insured against ~~) ae 


belongs it becomes a 
indeed, is the 
second fire caused by the in 
tentional fire, or the friendly fire, then the 
plaintiffs can recover. If there was a friendly 
fire and not a hostile fire, the plaintiffs can 
not recovel 


there was a 


and verdict 
the defendant 
by one 


then the 


your must be for 
If the damages were caused 
which 


fire, intentional fire, 


plaintiffs cannot recover.’ 


Was ali 


‘The charge is neither misleading nor con 


fusing. It clearly stresses the issue to be 
determined by the jury and gives the correct 
Judgment for the defendant 
Marks 


America 
1953 


iegal formula 
ot the 
v. General Insurance 
Rhode 


& Fir 


insurance company affirmed 
Company of 
Island Supreme Court. August 7, 


AND CASUALTY CASES 77 


Unscheduled Jewelry Construed 


Diamonds taken from a bracelet and re- 
tained unmounted are unscheduled jewel- 
ry, the Eighth Circuit holds. 


This case arises out of a claim for 


loss ot 


176 unset diamonds. The plaintiff's insur 
provided for “unscheduled pet 


sonal property” 


ance poli \ 
and excepted unscheduled 
personal jewelry the value of which exceeded 
$250. The court held that the dia 
monds ceased to be jewelry when they were 
removed from a bracelet and that they were 
transmuted to unscheduled personal property 
and thus brought into the coverage of the 


lower 


policy because they were no longer articles 
of personal adornment. This court held on 
appeal that the word “jewelry” in this policy 
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and included 
mounted as well as unmounted diamonds. 


“If the under the policy had 
been $250.00 on ‘unscheduled personal prop- 
erty’ and $15,000.00 on ‘unscheduled jewelry’ 
can anyone believe that the plaintiffs would 
have asserted 


was used in a broad sense 


coverage 


that the diamonds were not 
‘jewelry’ or believe that the Company could 
have escaped liability for the loss of the dia 
monds by insisting that when dismounted they 
had become ‘unscheduled personal property’ ?” 


The judgment is reversed with directions 
to dismiss the complaint.—Automobile Insur- 
ance Company of Hartford v. Denny et ux 
United States Court of Appeals for the Eighth 
Circuit. July 30, 1953. 8 Fire AND CASUALTY 
CASES 8&2, 


Broker Is Liable for Failure to Secure 
Insurance After Having Undertaken 
to Do So 


“You're covered,” said the agent, but he 
failed to cover so “you're stuck,” says a 
New Jersey court to the agent. 


An insurance agent undertook to secure 
for the plaintiff certain policies of insurance, 
which policy. All 
policies except the were 
paid. ‘The 
plaintiff’s query about the 
“You’re covered.” Atte 
it developed that the 


unsuccessful in 


one of Was a burglary 


burglary delivered 
and their premiums 
sponded to the 


missing 


agent re- 


policy, 
a robbery agent had 
been the burglary 
plaintiff brought action for 


an oral 


placing 
insurance The 
agreement to secure the 
policy. Che 


breach of 
burglary 
that 


tween the 


defense contended 


“it the court construed the dealings be 
parties to be an 


the defendant to 


agreement by 
plaintiff 
a loss by burglary, such an agreement would 
be void... an [is prohibited] 
business of insurance 
trom the 


secure the Irom 
individual 
from engaging in the 
without 


authority (‘ommis- 


sioner....’ 


The trial court held “that the 
taking of the was in fact an 
agreement to secure insurance in an author- 
[rather than the kind of 
urged by the defendant]. za 


oral under- 
defendant 
ized company 
agreement 


The Appellate Court added: “ 
one undertakes to effect 


where 
insurance in accord- 
ance wth instructions he impliedly under- 
takes to give ; 
his failure to procure such 
VMarano v. Sabbio. New 
Court, Appellate Division 
8 Fire AND CASUALTY 


notice . . In the event of 
insurance,”’— 
Jersey Superior 

June 10, 1953. 
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AUTOMOBILE 
| Summaries of Selected De- 


cisions Recently Reported by 
CCH AUTOMOBILE CASES 


Damages Awarded Do Not Shock 
Courts’ Sense of Justice 


Pain and suffering are substantive losses 
and the trial judge who saw the injured 
plaintiff was in the better position to 
determine the reasonableness of the ver- 
dict. Pennsylvania. 


The plaintiff was 70 years old when in 
jured; he spent 16 the hospital 


discharged, tor 


weeks in 


and, after being seven 


months had to use crutches in order to move 
about. He underwent seven operations and 


has a facial 


and 
after the 


returned to his former employ 


permanent disfigurement 


a crooked leg. Eleven months 
accident he 
ment at the 


same wages he received betore 


a few months he was 
The 
Same wages alter 
should not 


his accident, but after 
retired 
that 
his injury as he 


because of his age argument 


since he earned the 
had be rore, he 
have suffered a 
satory disability overlooks the 
that he could have 


and could have 


be considered to compen 
possibility 
earned more than he did 
continued earning his livell 
The 


Was 


period of 
was awarded $25,000, 
reduced to $19,227.22 by the 
This award is not 
City of Pittsburgh 

Court, Western 
AUTOMOBILE C 


hood for a longer 
plaintiff 


time 
which 
trial judge 
excessive.—Burgan 7 
Pennsylvania Supreme 
District. May 25, 1953. 2 
ASES (2d) 381 


Award Not Excessive 
Because of Inflation 


Instructions to the jury which do not in- 
struct on the present worth of future 
earnings are not erroneous where the jury 
somehow arrived at an award which ap- 
proximates the present worth of future 
earnings. Wyoming. 


The plaintiff was seriously injured in an 


automobile accident He was a miner 
earning about $433 a month and his injury 
prevented his ever working at that occupa 


tion again. He was 57 years of age at the 


time of the accident 
The 
ment ‘A 


verdict contained this 


$1,867.05 for hospital and medi- 


yury State 


Automobile 


cal and 


pain suffering, 


B. $5,000 for 
fright, in 


protessional 
mental 
conveniences and damage to 
tem C. $30,000 for 
resulting in the 


care 

anguish, 
nervous 
disability 
and 


SVS- 
permanent 
loss ot 


past, present 


future earnings.” 


The 
erred in 


court 
jury that 
reduced to pres 


defendants contended that the 
failing to 
future earnings are to be 
ent worth. 


instruct the 


Che failure to give instructions 
on this subject is not cause for reversal if 


the damages allowed were not excessive 
The 
dollar today is worth little over 50 per cent 
of what The 
amount of actual earnings would 
have been earned up to the time of the trial 
which were lost was $8,463.15. Deducting 


this amount from the $30,000 which the jury 


damages are not excessive because the 


it was just a few vears ago. 


which 


allowed for loss it appears that 
allowed the plaintiff for the loss 
$21,536.85 


not have used a 


ot earnings, 
the jury 
of future earnings the 
While the jury 
ent value table” this award is not excessive 
If such a table had been used and taking into 
retirement 
pension, the award would have been between 
$17,536.80 and $23,286.86. The judgment 
of the trial court is affirmed.—Borsea 7 
Anselmit. Wyoming Supreme Court. June 
16, 1953. 2 AuromosBILe Cases (2d) 478 


sum ot 


may “pres 


consideration the injured miner's 


Present Value of Dollar 
ls Factor in Excessive Damages 


The Arkansas Supreme Court decides 
that the damages were not excessive, tak- 
ing into consideration the loss of earn- 
ings and the present value of the dollar. 


The plaintiff in this case was awarded a 
judgment of $6,000 for damages 
and $40,000 for personal injuries At the 
the plaintiff was 36 
was engaged in the business 


property 
time of the accident 
years of age, 
and ranching and was 
$10,000: 


of trucking, farming 


annually earning between and 


$12,000 


The 
muscle in his left 
Shortly 
in a state of shock and lost 
of blood It 

operation in 
that the 
removed, as 


deltoid 
permanently 
the accident he 


nerve which controlled the 


arm Was 


injured after was 


a consider able 


amount Was necessary to per- 


form an which it was dis 


covered spleen was bleeding; it 


was were 14 inches of his 


intestines. Some ribs and a shoulder blade 
broken. He has an [ 


were expectancy ot 
about 31 years and if his earning capacity 


is diminished $3,000 per annum (assuming a 
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cent 


30-40 per disability) 
judgment does not 


the present 
seem excessive. It is 
common knowledge that 
much today 
American Bus Lines, 
Arkansas Supreme Court. 
2 AUTOMOBILE CASES (2d) 


with the following 


also a matter of 


the value of a dollar is less 


than a few years ago. 
Inc. v. Mernitt 

February 16, 1953 
128, But 


compare case 


Passion or Prejudice Influence 
Excessive Award 


Pain and suffering award is excessive, 
rules the Florida Supreme Court, when 
out of proportion to injured person’s 
earnings during life expectancy. 


The appeal in this case brings for review 
a judgment entered upon a verdict by a 


jury for $300,000 for personal injuries 


Medical expense incurred $ 7,791.50 


Medical expense to be incurred 
in the future 8,160.00 


Loss of date of 


earnings to 
11,800.00 


64,522.41 


trial 


Diminished earning capacity 


$92,273.91 


The item earning capacity is computed 
on the assumption that the injured person 
could earn an of $100 per month 
thus making his net loss $4,116 per annum, 
and when reduced to present worth, using a 
3 per cent table for an individual 46 years 
of age, the result is $64,522.41 
make the injured person whole, but pain 
and suffering have no market price. The 
award for pain and suffering was $207,000 
3 per cent simple in 


sum in excess of the 


average 


These sums 


invested at 
would 


which, if 
terest, vield a 
earnings before 


principal 


injured person’s annual 


the injury, leaving the sum in 


‘ 


tact at death 


A new trial is ordered on the question of 
damages only.—Loftin v. Wilson. Florida 
Supreme Court, Special Division A. March 
10, 1953. 2 AuromosiILe Cases (2d) 134. 


Unauthorized Cancellation 
by Agent 


The insurer had no right to assume that 
the agent who procured the policy for 
the assured had the power to cancel, rules 
an Alabama court. Further, the insurer 
had the duty to ascertain what was the 
nature and extent of agent’s authority. 


Can a mortgagee cancel an insurance 
policy without the knowledge or consent of 
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the assured? This question was raised for 
the determination of the appellate court in 
the instant case. 


The assured bought an automobile under 
a conditional sales contract whereby she 
was to pay for the car by 24 monthly pay- 
ments. The car dealer assigned the con- 
tract to a finance company. ‘The contract 
required that the assured carry collision 
insurance and the finance company pro- 
cured an appropriate policy from the appellant. 
The monthly payments the assured made 
to the finance company included the pre- 
miums on this policy. The finance com- 
pany kept the policy but sent a policy 
certificate to the assured. All payments 
were made for 16 months at which time the 
assured made, a lump sum payment of the 
remaining balance. The assured was given 
credit for $24 which the president of the 
finance company testified was a rebate that 
“included the insurance cancellation 
and finance charges too.” The assured testi- 
fied that the insurance was not 
mentioned. The finance company delivered 
the policy to the appellant, it was marked 
“Cancelled” and the finance company 
credited with $34 by the appellant 


matter of 


was 


About two months after this, the assured 
had an accident and, when she presented 
her claim to the appellant, she was in- 
formed that the policy was canceled. This 
was the first the assured heard of the can- 
cellation. The appellant defended the re 
sulting suit by the assured with this 
statement from 29 American Jurisprudence, 
Section 295, page 271: “Cancellation of an 
insurance policy under a provision thereof 
allowing cancellation at the request of the 
insured may be effected through agents.” 
The judgment was for the assured and the 
insurer appealed 


The court began its review by pointing 
out that the law is well settled that au 
thority given to an agent solely for the 
procurement of a policy does not 
the right of the agent 


include 
per se to cancel the 


policy. 


The court affirmed judgment by conclud 
ing that the “cancellation of the policy was 
without the knowledge or consent of 
[the assured] according to the testimony of 
the latter. There is no factual foundation 
in the record for the application of the 
doctrine of ratification. 

“The appellant was charged with knowl- 
edge that the authority to procure the 
policy did not imply any power to cancel it, 
and it had no right to assume such au- 
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mere fact that the 
instrument 
request for 


thority existed from the 
held 


surrendered it 


possession of the 
with 


finance 
and can- 
cellation 

“The incident to the de- 
livery imposed on the appellant the duty to 
use reasonable diligence to 


circumstances 


ascertain the 
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tageous tax-wise for the corporation to pay 


interest rather than dividends. 


(2) Loans must be 
that the 
money during the corporate existence; 


repaid by the 
creditor 


corpo 
back his 
that 
is, it is not necessary to liquidate to recoup 
funds 


ration so gets 


the capital advanced Further, no 


income tax results 
would be the case upon liquidation of the 
corporation and surrender of the outstand 
Also, the mere 
corporate obligations 
legitimate buffer to the 
Section 102 of the Internal 
(Excessive accumulation of 


upon repayment as 


ing stock for cancellation. 
existence of these 
may constitute a 
imposition of 
Revenue Code 


undistributed profits.) 


then a bad 
non 


(3) If loans cannot be repaid, 
deduction 


which 


de bt 


busine Ss. in 


may result—either a 


event the creditor sus 
tains a short-term capital loss, or a business 


bad debt, 


available 


Although the 
will 
liability, just 
pushed is 


when a regular deduction is 


“thin” 
minimize the 


incorporation, if 
successful, over-all tax 


how far the idea could be 


problematical. The courts are 
still in the process of developing the law 
of inadequate capitalization It is clear, 
that the debt to 
ment may not too greatly preponderate in 


favor of debt, although the Supreme Court 


however, ratio ot invest 


has indicated that a ratio of four to one in 
The test 
a true loan was in fact intended, 


whether the nature of the 


favor of debt might be acceptable 
is whether 
and business 


warranted a preponderance of loan over 


investment 


If it is decided to make loans, the instru- 
ment evidencing the loans should be a true 
bond or other written evidence of debt, not 
a hybrid instrument, half debt 
stock There should be an obligation to 
pay a fixed amount of money to avoid the 
possibility of it deemed and 
the right to should not be con 
tingent upon earnings and profits. Further 


and half 


being stock 


interest 
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nature and 


reasonably 


and to 
within 


authority 
conclude the act to be 
duly authorized 
Marine Insurance Com- 
Alabama Court of Appeals. 
1953 2 AUTOMOBILE CASES 


extent of 


the purview of a 
: .’—Mobile Fire « 
pany v. Kraft 
January 27, 


(2d) 12. 


agent 


Continued from page 596 


should be no subordination to othet 
instrument should not 
rights. Perhaps the most 
debt is the 
presence of a fixed maturity date, the ab 


there 
creditors, and the 
carry voting 
significant indication of a 


sence of which is characteristic of an in 


vestment rather than of a creditor relationship 

The 
of the 
incorporation, and 


Commissioner, of course, 1s aware 


distinct tax advantages of a “thin” 


recently has introduced 


with some success a factor in his 
arguments before the 
that if made by 


the inception of the corporation in amounts 


new 
courts He 
sto kholde rs at 


argues 


loans are 


to the actual capital invest 
ment of such stockholders (the amount in- 
vested in stock being nominal), then such 
should be treated as capital invest- 
than true This argu 
ment would seem to be especially pertinent 


proportionate 


loans 


ments rather loans. 


to insurance agencies since the capital needs 
are secondary 


If the 
the interest 


loans are treated as investments 


payments are treated as divi- 
dends, and the amounts used to retire the 
debt are treated, to the 
as dividends under Section 115 (g) of the 
Internal Code; that is 


distributed in redemption of 


extent of earnings, 


amounts 
(the 
undet 


Revenue 
stock 
treated as stock) 


obligations being 


such circumstances to be essentially 


equivalent to the distribution of a taxable 


dividend 


Accounting Method Selection 


The first step to consider after incorpo 


ration is the method of accounting which 


should be employed. In this respect, there 
are certain elections, but once having made 
the election it may not be changed without 
the consent of the Commissioner of In- 
Revenue 
the “accrual” rather than the “cash” method 


The 


true 


ternal Most corporations adopt 


method 
and has the 
decided advantage of making possible the 
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ot accounting. accrual more 


nearly reflects income, 





matching of income and déductions whether 


or not they are actually received or paid 


during any taxable year. There are certain 


deduction of accrued 
stock 


Normally these limitations would ap 


limitations to the 


items where the control is closely 


held 
ply to the agency form of personal service 
Bor 


and other items of income accrued in favor 


corporation example, interest, rent 


of the owner of 50 per cent or more of the 
stock of the corporation must be paid with 


IIA, 


in months of the close of the taxable year 


Although under the Internal Revenue 
Code charitable contributions must be paid 
within the 
deductible, 


changes” in the tax 


year in order to be 
19 49 
laws the contribution 


taxable 
under the “technical 


of an accrual-basis corporation will be 
considered paid in the taxable year if pay 
actually made on or before the 
fifteenth day of the third month 
The 
however, must have been authorized by the 
board of directors during the taxable year 
The 
corporations to more accurately 
charitable contribution al 
the “5 per 


In view of this purpose, 


ment is 
following 


the close of the taxable vear payment, 


purpose tor this change is to enable 
determine 
the maximum 
lowable 


come” limitation 


under cent-of-net-in 
some doubt exists as to whether the board 
make a 
merely a “general” authorization within the 
It is entirely possible that the Com 


of directors must specific” or 
year. 
missioner, by regulation, will permit a gen 
eliminating the 
dollar amount 
before the 


This change is retroactive to 


eral authorization thereby 
that the 
contribution be 


requirement exact 
of the 


yeal "s 


fixed 
end, 
taxable years beginning after December 31, 
1942. 
by relating back to the contributions paid 
within 2% months after the 

taxable year, since tax 
such 


Accordingly, refunds may be available 


close of a 


prior rates were 


higher in years. However, before 
electing to push back such prior year deduc 
tions, calculations should be made in each year 
to determine the over-all tax results—thereby 


avoiding possible deficiency assessments 


Shifting Income Guide Post 


Once the 
there should be a close watch made on the 


corporation is in operation, 


shifting income in order to 
take advantage of income tax rate changes, 
income brackets, etc. This is especially 
important subsequent rate reduc- 
tions are anticipated. Similarly, deductions 
may be shifted from year to year. In fact, 
a taxpayer usually has much greater discre 
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possibility of 


where 


tion in timing the incurring of expenses 


than in deriving income. 
Corporate expenditures must be carefully 


watched. It should not 
corporation 


be assumed, just 
that all ex 
penses are necessarily allowable tax deduc 
The statutory test is that they must 
corporate ex- 


because a exists, 
tions 
be “ordinary and necessary” 
penditures to be allowed; and the Treasury 
looks with 
program which closely parallels the success 


suspicion on an expenditure 


of the agency Earnings may not be 
drained off through the guise of corporate 
expenses, particularly where the recipients 
stockholder- 
part is de 


whereas all 


of the payments are also the 
Only the 
ductible by the corporation, 
the disbursement is taxable to the 
An example of this situation is illus- 
Tax 
the stock 


owners. reasonable 
recipt- 
ents 
trated quite succinctly by a recent 
Court decision. In_ this 
holder-officer expended various amounts on 


case, 


parties and other entertainment for alleged 
The court 
expenditures as 
but found that 
merely by the 


corporate business purposes 


allowed some of these 

proper corporate expenses, 
the balance motivated 
stockholder’s 


“good fe llow r 


was 
desire to be known as a 
This latter amount was dis 
corporate deduction, Going 
held that 


were for 


allowed as a 
further, the court since the ex 
expenditures individual as 


distinguished from corporate purposes, they 


cess 


were taxable as dividends to the stock 


holder and were not allowable nonbusiness 
expenses to him, since they were not in 
curred within the scope of Section 23 (a) (2) 


of the Internal Revenue Code. 


All profits and earnings over and above 
salaries and other proper business expenses 
are potentially available as dividends. If 
the corporation distributes, a double tax is 
existing law no divi 


incurred under 


dend-paid credit is permitted. By 


since 
legisla 
tion now being discussed, the disadvantage 
of the would be 
curtailed considerably. There appears to be 


double tax on dividends 
a good possibility of the enactment of some 
form of legislation to relieve the impact on 
the double taxation of corporate dividends 
To the extent earnings are not distributed, 
then Section 102, imposing penalties for un 
reasonable accumulations, must be consid 
ered. The Treasury has used the 70 per 
cent rule in these situations, as set forth in 
T. D. 4914 and 5398. This is a nonstatutory 
rule of thumb for the tentative determina 
tion of reasonableness of accumulation. 
However, one may comply with the 70 per 


cent rule and still be unable to establish a 
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business need for accumulations of 30 pet 
cent. On the 


to justify the 


other hand, one may be able 
retention of all earnings in 
to expand operations, replace facili- 


Sus- 


ordet 


ties, or discharge true indebtedness 


picion will be aroused if the accumulated 


earnings are used to invest in unrelated 


ventures or to loan sums to stockholders. 


Also, if 


involved, directors may personally have to 


there are minority stockholders 
replace the penalty tax imposed for failure 


to reasonably distribute the corporate earnings 


Closely akin to this is the unwitting in 
currence of the personal holding company 


penalty tax In addition to the regular 


corporate tax, this penalty runs as high as 
75 to 85 per cent of the undistributed cor 
The tax is applicable to any 
corporation 50 per stock is 


than five persons dur 


porate pronts. 
cent of whose 
owned by not more 
ing the second halt of the taxable vear; and, 
80 pet 
of the gross income is from so-called non- 


cent, or in some cases 70 per cent, 


operating sources. There is not much dan 
ger of an insurance agency being vulnerable 
investment 


to this penalty tax, unless its 


operations become paramount However, 
although the tax is directed toward the 
“incorporated pocketbook,” Section 500 of 
the Internal 


broad to cover any corporation whose stock 


Revenue Code is sufficiently 


is controlled by not more than five persons 


Sale or Liquidation 


Often the occasion arises 
of the 
case, no tax problem exists for 


requiring sale 
agency In the normal 
either the 


the buyer unless there has been 


corporate 


seller or 
substantial appreciation in value in the net 
worth of the Accordingly, it 
is assumed that an appreciation in net worth 


corporation 


exists 


There are numerous ways in which this 
sale can be accomplished: 


(1) Sale of the stock 


(2) Liquidation in kind of the corpora- 
tion, followed by sale of the corporate assets 


by stockholders 


(3) Sale of the assets by the corporation, 
followed by liquidation in cash of the cor 
poration 


(4) Sale of the stock followed by merger 
with an existing corporation controlled by 
the purchaser of the stock 


Generally, the safest course for the seller 


is to sell his stock. Such a sale is a capital 
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transaction, and it is unlikely that the 
Treasury will try to establish an implied 
agency relationship between the corpora- 
tion and the stockholders which would re 
sult in adverse tax consequences to the cor- 
imputing the gain to the 
double tax 


where the 


poration, that is, 
corporation, thereby 
liability However, in 
buyer does not want to acquire the stock 
(thereby having a corporation on his hands), 


creating 


Cases 


the seller is confronted with the problem 


assets into the 


of getting the corporate 
hands of the without 


consequences to himself or the corporation 


buyer adverse tax 


controlled by him. 


There has been a judicial trend to impute 
formerly 


the gain on the sale of assets 
owned by the corporation to the corpora 
tion, irrespective of the fact the sale result 
ing in gain was made by the stockholders 
In effect, the Supreme 


where a sale of assets 


after liquidation 

Court has held that 
is contemplated and in fact made, taxable 
gain will be attributed to the corporation 
irrespective of the intervening fact of com 


plete liquidation 


It has been held that if negotiations were 
actual distribution 
sold by the stock 

retained in the cor- 


conducted prior to the 
of the assets thereatter 
holders, or if title 1s 
poration pending negotiations, the resulting 
imputed to the corporation. 


unsettled status of liquida 


gain will be 
Because of the 
assets dis 


followed by a sale of the 


has been a tendenc y to avoid 


tion 
tributed, there ' 
this potential double tax through the device 
of selling the stock rather than the assets 
Clearly, this will not involve the corpora 
tion in tax liability if the corporation is not 
However, if shortly after acquir- 
therewith, 


dissolved 
ing the stock, or simultaneously 
the corporation is dissolved or merged 
controlled corporation of the pur 


there exists the real threat that the 


with a 
chaser, 
gain will be imputed to the corporation as 


How- 


has refused to 


if a sale of assets had taken place 
ever, so far the Tax Court 
affirm the Treasury’s position in this respect 


These suggested precautions should be 


helpful 


(1) Keep the buyer away from the cor 
poration, and make it clear by. record that 
the stockholders are their own 
interests and not on behalf of the corporation 


acting in 


(2) If at all possible, liquidate the cor 
poration before beginning any negotiations 
for the sale of its assets 


(3) Make certain that on liquidation the 
corporate assets are distributed to the stock 
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holders individually and not to trustees or 
agents of the stockholders. 


(4) Avoid ambiguity in the document 


relating to the sale 


In the event of liquidation of the corpora 
tion, gain or loss results to the stockhold- 
ers. ‘This gain or loss is measured by the 
difference between the cost basis of the 
stock surrendered for cancellation and 
the net worth in assets distributed, One of the 
problems presented in this 
case in which the success of the agency has 
stemmed from the personal skill and ability 
of the individuals. Is this will” an 
asset of the corporation which can be val- 
ued, thereby increasing the gain or dimin 
ishing the loss on liquidation ? 


situation is a 


“a 
good 


This question was passed on by the Tax 
Court in a involving Carter Mac- 
Donald & Company. There MacDonald 
was the sole stockholder and principal offi 
cer of the corporate agency. He had been 
in the insurance business for over 30 years 


case 


and with the corporation for 25 years pre- 
ceding its liquidation and dissolution. Point- 
ing out that they could find no authority 
holding that an individual’s personal ability 
is part of the assets of a corporation (ex 
cept where 
rights to employment exist) the court con 
cluded that by the liquidation there was 
no transfer of good will as a corporate 
asset to the stockholders. Care should be 
that the 
good will does not enter the liquidation of 


possibly in cases contractual 


exercised element of individual 


a going since it would 


enhance the value distributed in liquidation 


corporate agency 


thereby increasing the capital gain tax upon 
surrender of the stock 


Death of Steckholder 


Purchase-sale agreements are 


commonly 
the contingency of death of 
Where 


life insurance, the 


used to cover 
a stockholder. 
is funded by 
stockholders who will purchase the stock 


such an agreement 


surviving 


of the decedent should apply for the policy, 
pay the premiums, exercise all ownership 
rights and receive the insurance proceeds 
at death. Under this pattern the insurance 
proceeds will not be taxed to the decedent, 
and only his business interest becomes a 
part 
required to pay income tax on the insurance 


of his estate. The purchaser is not 
proceeds, and the purchase price constitutes 


the cost basis of the acquired decedent's 


interest. 
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\ variation of this method is used where 
a stock retirement plan exists. Under such 
a plan the corporation undertakes to pur- 
chase the deceased stockholder’s stock, and 
takes out 


the purchase. 


insurance on his life to finance 
This plan is feasible only it 
under the applicable state law a corporation 
is authorized to buy its own stock. One 
possible disadvantage is the fact that the 
insurance proceeds lose their exempt status 
as insurance if distributed to stockholders, 
and would be This 
could be paid to 


the estate in payment for the stock. 


taxed as dividends. 


avoided if the funds are 


The potential imposition of Section 102 
upon the use of sinking funds and the in 
crease in cash values of life policies under 
a stock retirement agreement 
considered, Whether such accumulations are 
within the ambit of the Section 102 penalty 
has not yet been litigated, but it would seem 
that reasonable sums accumulated to fund 
the purchase of a stockholder’s 
interest is not violative of Section 102. 
However, care should be taken that there 
is a close relationship between the cost of 


should be 


deceased 


the purchase and the accumulation, or Sec 
tion 102 might be invoked on the theory 
that the insurance purchased at relatively 
high cost from earnings was an 
investment having no other than 
the accumulation and retention of earnings 


current 
purpe se 


Another point to consider if the deceased 
stockholder has given the 
surviving stockholders a 
purchase, is the estate tax. 


corporation ot 
option to 
This presents 


first 


a problem to the estate since the value fo 


estate tax purposes should coincide with 
the restrictive price granted the optionees 
Can the value for estate tax be “pegged”? 
Yes, provided that (1) Sale is restricted 
during life as well as at death. (2) Sale 
at a higher price during life than at death 
is avoided. (3) The agreement is not unt 
lateral, that is, it should bind the estate to 
sell and the optionee to buy. 

The 


however, 


should 
higher 


not, 
than 


restrictive 
result in a_ value 
market for estate tax purposes. This could 
happen where the 
overvalues the stock in the light of condi- 
tions existing at the time of death. In one 
case, the court held that the agreed price, 
though in market value, 
prevailed for estate tax purposes. Should 
such an agreement exist, it should be re 
viewed, f time to time, in 


from 
keep it in with 


agreement 


restrictive agreement 


even excess of 


order to 


line current operating 


conditions 
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One of the most popular articles that we 
have ever published is ‘“‘Liability Claims and 
Litigation’’ by Spurgeon L. Smithson UJanuary, 
1952). Next month we will have another of his 
articles—''A Philosophy of Liability Insurance."’ 


At various times, nation-wide attention has 
been focused on the Massachusetts compulsory 
automobile insurance system. R. Ammi Cutter, 
a Boston attorney, in a paper delivered before 
the Insurance Section of the American Bar As- 
sociation meeting, reviewed the rate-making 
aspects of such compulsory insurance over the 
past 25 years. The full text of Mr. 
paper will be in next month's issue. 


Cutter's 


Another ABA paper which will appear in full 
text next month is that of Edward F. Earle— 
The Motor Vehicle Liability Policy Under Fi 
nancial Responsibility Laws.'’ The article will 


be well documented with case citations 


Wilfred W. 


Partial 


Howland's “Depreciation and 
Losses an ABA paper dealing with 


fire insurance—will appear in full text, also 
The paper concerns itself primarily with the 
analysis of the rule which denies any deduc 


tion for depreciation in event of a loss. 
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